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the Economy 





Cost of Living UP. Consumer prices in the United States rose 0.1 
per cent between April and May, 1959, according to 
the Department of Labor’s Bureau of Labor Statistics. 
Most of the increase was the result of advances in 
costs of housing, apparel, medical care and personal 
care, although all major groups of goods and services 
were higher. Commodity prices were unchanged on 
the average, but services rose 0.3 per cent. The Con- 
sumer Price Index, up 0.3 per cent over the year, rose 
to a record high of 124 per cent (average of 1947-1949 
equals 100). 

The purchasing power of the consumer dollar is 80.6 
cents as compared with 80.7 in April. 
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industrial UP. The index of industrial production rose two 
Production points in May, to a seasonally adjusted index of 152 
per cent of the 1947-1949 average. 

Production of nondurable goods continued to ex- 
pand and output of minerals increased. The gain in 
output of the durable goods industries was broadly 
based as output of finished products and materials ex- 
panded. Production of farm machinery, motor trucks 
and industrial and commercial equipment showed fur 
ther gains. Output of household durable goods and 
automobiles also rose. Production of building materials 
and most nonferrous metals continued to increase. 
Steel mill operations, maintained at 93 per cent of 
capacity in May, rose one additional percentage point 
in early June. 
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UP. The job situation again showed substantial .im- 
provements in May as more than half a million workers 
were added to nonfarm payrolls over the month. Un 
employment declined by more than 200,000 during the 
month to 3,389,000, or 4.9 per cent of the labor force. 
Civilian employment stands at 66,016,000, an increase 
of one million, Significant gains continued in hard 


goods manufacturing. 


Insured unemployment under the state programs 
dropped by 300,000 between April and May to 1.5 mil 
lion. All states except Florida showed a decline over 
the month. The end of the winter tourist season ac 


counted for this one exception. 
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Manufacturing UP. The workweek in manufacturing industries rose 
Wages and to 40.5 hours in May. This is slightly more than is 
Hours usual at this time of the year. Most durable goods 
industries reported some increases in hours worked, 
with substantially better than seasonal gains in ma 
chinery and electrical machinery. Overtime in manu 
facturing edged up to 2.7 hours a week. 

As a result of the increase in hours, the average 
weekly earnings of factory workers reached a new 
high of $90.32. In durable goods industries, the weekly 
earnings averaged $98, while they were $80 in the 
nondurable goods industries. 


Average hourly earnings of production workers in 
manufacturing industries were $2.23 in the month of 
May, which was the same as in April, but this repre 
sents an increase of 11 cents over the figure for May, 
1958. 
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Personal UP. Personal income rose $3 billion at a seasonally 
income adjusted annual rate in May to a record of $376.2 bil- 
lion. Labor income was $265.4 biilion, also at seasonally 
adjusted annual rates. Wages and salaries, business 
and professional income and personal interest income 
accounted for the rise during May. 

Disposable personal income rose $5.1 billion at sea- 
sonally adjusted annual rates between the fourth quarter 
of 1958 and the first quarter of 1959. Total consump- 
tion expenditures rose $4.6 billion during the same 


period of time. 
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Construction DOWN. Expenditures for both private residential 
and public construction (seasonally adjusted) declined 
slightly during May, while outlays for private non- 
residential construction rose somewhat. The value of 
new construction put in place was $53.5 billion (sea- 


sonally adjusted). 


Stock UP. Stock prices again reached a new peak in late 


May, but declined in early June. The Dow-Jones clos- 
ing average for June 25 was 637.23. 


Prices 


Strikes UP. Strike activity, following the usual seasonal pat- 
tern, rose in April. About 350 stoppages began during 
the month, involving 175,000 workers. 


Consumer UP. In April, consumer credit outstanding rose about 
Credit $700 million, compared with an increase of about $100 
million in April, 1958. 
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Decisions of Courts and 
Administrative Agencies 








A state court cannot award damages for picketing in inter- 
state commerce disputes.—The Supreme Court on May 4 an- 
nounced a decision in a case involving the infamous no-man’s 
land, Grocery Drivers Union Local 848 v. Seven Up, Dkt. No. 169. 
The Court, in view of its decision in the most recent Garmon 
case, vacated the judgment of the California Supreme Court and 
remanded the case for modification in the light of the Garmon 
decision. A Teamster’s local sought recognition as an exclusive 
bargaining agent and attempted to enforce its case by picketing a 
retail store. The company asked for and gained an injunction and 
an award of $4,000 for damages. The state court had upheld the 
award of damages but reversed the granting of the injunction, 
stating that the state court could not grant an injunction in 
interstate commerce disputes even though the NLRB had de- 
clined jurisdiction. A rehearing was denied in this case on June 8. 


Work stoppage caused by a strike in another plant may not 
make employees ineligible for unemployment insurance.—On 
June 8 the Supreme Court in Ford Motor Company v. Park, Dkt. 
No. 831, dismissed an appeal from a decision of the Michigan 
Supreme Court, in effect leaving the state court’s decision standing. 
Employees in a Michigan plant of the company were idled be 
cause of a strike in another plant of the company in Canton, 
Ohio, The state supreme court said that they were eligible for 
unemployment insurance payments, since the several manufac 
turing plants did not constitute a single establishment within the 
meaning of the state employment security statute. The company 
appealed the case to the Supreme Court, contending that an un 
due burden was thereby placed on interstate commerce. 


A state court may assume jurisdiction over a strike called 
against a no-strike contract.—Since the Supreme Court denied 
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certiorari in June 22 in Brewery and Beverage Drivers, Warehouse- 
men and Helpers Union, Local Number 993 v. McLean Distributing 
Company, Inc., Dkt. No. 918, a Minnesota Supreme Court decision 
is left standing. The state court granted a writ of mandamus to 
compel the lower court to exercise jurisdiction over a suit brought 
to enjoin a strike in contravention of a no-strike provision in the 
labor contract. The state supreme court held that a state court 
could assume jurisdiction over a strike called against a no-strike 
contract, even though the contract involved interstate commerce, 
if the contract contained no reopening or renegotiation provisions 


for its term. 


A federal court may dispose of both federal and state 
grounds in a single action for damages under the NLRA.—On 
June 1 the Supreme Court denied certiorari in United Mine 
Workers v. Meadow Creek Coal Company, Inc., Dkt. No. 853. This, 
in effect, leaves standing a judgment of the Sixth Circuit affirming 
the district court’s award of damages for a secondary boycott. 
The appellate court said that the district court had jurisdiction 
over the case because of the federal question involved and that 
the court also had jurisdiction to dispose of both the federal and 


state grounds in a single cause of action. 


An award of damages for peaceful picketing in violation of a 
state right-to-work law has been denied.—The Supreme Court 
reversed a South Dakota Supreme Court decision in part on May 
18 in DeVries v. Baumgartner’s Electric Construction Corporation, 
Dkt. No. 551. The state supreme court had reversed a lower 


court judgment granting an injunction, but had affirmed an award 
of damages on the ground that the picketing harmed the business 
in violation of the state right-to-work law. The Supreme Court 


acted in view of its prior holding in the second Garmon case. A 


rehearing was denied on June 22. 


A state political subdivision must go to the NLRB for relief 
from picketing covered by the Taft-Hartley Act.—The United 
States Supreme Court held on May 4 that the Wisconsin courts 
had no jurisdiction in Plumbers, Steamfitters, Refrigeration, Petro- 
leum Fitters and Apprentices, Local 298 v. County of Door, Dkt. 
No. 396, The union had peacefully picketed in protest against 
nonunion labor being employed on construction of a county 
courthouse, effectively stopping work. An injunction was granted 
by a circuit court and it was upheld by the state supreme court. 
The court said that the county was a subdivision of the state and, 
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therefore, the NLRB had no jurisdiction in this case as the union 
contended. The Supreme Court, however, held that the NLRB 
and not the state has jurisdiction in such cases. The Court re- 
fused to rule further, stating that the Wisconsin decision was 
reversed and that the case was remanded to the state supreme 
court for action not inconsistent with the Court’s opinion. 


An international union has been held jointly liable with one 
of its locals for damages caused by picketing.-On June 15 the 
Supreme Court denied certiorari in Local Union 976, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers 
v. Dairy Distributors, Inc., Dkt. No. 856. This, in effect, leaves 
standing a decision of the Utah Supreme Court holding the 
Teamsters’ Western Conference jointly liable with the local for 
damages for destruction of the company’s business by picketing 


upon a suit under Section 303 of the NLRA. 


A conviction for misappropriation of union funds has been 
upheld.—On May 4 the Supreme Court reversed a decision of the 
First Circuit in Arroya v. U. S,, Dkt. No. 246, which had affirmed 
a district court’s conviction of Arroya for misappropriation of 
union welfare funds, money which had been received from an 
employer in accordance with a collective bargaining agreement 
\rroya, president of a union, had opened an account in the name 
of the welfare fund over which he had complete and sole control. 
He deposited the checks from the employer in this account and 
used the money for his own benefit. He was convicted on a 
violation of the Taft-Hartley prohibition against a representative 
receiving money from an employer. Arroya contended that the 
money was union property and that the misappropriation was 
from union funds and, therefore, not a federal crime under the 
NLRA. The Court agreed with him, but said that his conduct 
was “without doubt . . . reprehensible and immoral.” 


A suit to compel arbitration cannot be dismissed because the 
matter is within the exclusive jurisdiction of the NLRB.—In 
Gulf Oil Corporation v. International Union of Operating Engineers, 
Local No. 715, AFL-CIO, Dkt. No. 816, the Supreme Court denied 
certiorari on May 18. In this case, the Fifth Circuit had held 
that a district court was incorrect in dismissing a suit to compel 
arbitration on the grounds that the matter was within the exclu- 
sive jurisdiction of the NLRB. The appellate court had said that 
such action was inconsistent with a former opinion it had rendered 
in Lodge No. 12 v. Cameron Iron Works, Inc., 35 Lasor Cases 
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71,627, and reversed the lower court’s holding. The case was 
remanded by the appellate court to the district court with in- 
structions to rule on the matter in question, that is, compelling 


arbitration. 


The NLRB has been upheld in its determination that an 
election was warranted.—On June 1 the Supreme Court denied 
certiorari in National Biscuit Division, Biscuit Council, Bakery and 
Confectionery Workers’ International Union v. Leedom, Dkt. No. 
869. This leaves undisturbed the District of Columbia Circuit 
Court holding that the NLRB had not treated election petitioners 
unequally in entertaining petitions by local unions which had 
disaffiliated from an international after its expulsion from a fed- 
eration on charges of corrupt practices. 


Employee-management committees are labor organizations. 
—The nation’s highest court ruled on June 8 in NLRB v. Cabot 
Carbon Company, Dkt. No. 329, reversing a decision of the Fifth 
Circuit. The fact that employee-management committees do not 
“bargain with” an employer in the usual concept of collective 
bargaining does not remove them from the definition of “labor 
organization” as used in the Taft-Hartley Act to bar employers 
from establishing such committees for the purpose of handling 
employee grievances. Where such committees exist for the pur- 
pose of “dealing with” employers concerning grievances and 
problems of mutual interest, they satisfy the statutory definition 
of a labor organization, and employer domination or interference 
with the activities of such a committee constitutes an unfair labor 
practice. 


The NLRB can explore unfair practices occurring after a 
charge is filed—The NLRB properly included an employer's 
granting of a unilateral wage increase as a subject of a complaint 
and could rely on such conduct in finding that the employer bar- 
gained in bad faith, despite the making of the grant after the 
refusal-to-bargain charges were filed and despite no amendment 
of the charge. This was the ruling of the United States Supreme 
Court on June 15 in NLRB v. Fant Milling Company, Dkt. No. 482. 
After the union charged the employer with refusing to bargain, 
the employer stopped recognizing the union and granted a gen- 
eral wage increase. Because the NLRB was largely influenced 
by the wage increase in finding that the employer unlawfully 
refused to bargain, the Fifth Circuit refused to enforce the 
Board’s order. In reversing the appellate court, the Supreme 
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Court reasoned that the union’s charge merely set in motion the 
investigation of the Board and that the Board was free, under 
its broad investigatory powers, to make a full inquiry into all 
practices which were related to those alleged in the charge. 
Since the unilateral grant of the wage i=crease was related to the 
conduct alleged in the union’s charge and had developed as a part 
of that conduct during the processing of the charge, the wage 
increase was a proper subject, the Court said, of the Board’s 
complaint and was properly considered by the Board in reaching 


its decision. 


The last hour of silence preceding an NLRB election can be 
longer than 60 minutes.—An election under the NLRA is designed 
to register the employees’ free choice of a bargaining representa- 
tive. Consequently, any interference with the free choice of the 
employees is grounds for having the election results nullified or 
set aside. To protect this right, a number of rules have grown up. 
One of these deals with campaign speeches. The employer may 
assemble his workers for a pre-election campaign speech on com- 
pany time and on company premises, providing he does so at 
least 24 hours before the election begins. Two recent NLRB 


decisions highlight this rule. 


In the first—Granite State Veneer, Inc., 123 NLRB, No. 185 
on the evening shortly after the employees reported for work on 
an oncoming shift, the employer called them together and deliv- 
ered an election speech. This was the same speech he had 
given to other shifts; the only difference was that in spite of his 
precautions to keep within a time limit, he ran over a few minutes 
and, consequently, invaded the 24-hour “no-speech zone.”” The union, 
having lost the election, objected on the ground that the 
Peerless Plywood rule, 107 NLRB, No. 427 (which established the 
24-hour silence zone) had been violated. In Granite State Veneer, 
Inc., however, the Board held that any violation of this rule was 
unintentional. The employer had not timed his speech to intrude 
into the silence zone but rather to comply with the rule; and any 


error, as to time, was accidental. 


Here’s a variation in the second case, Rainfair, Inc., 123 
NLRB, No. 187. The union lost the election and objected, alleg- 
ing a violation of the Peerless Plywood rule. Here’s what hap 
pened: The employer’s plant manager delivered a speech over 
the plant’s public address system, which in point of time, con- 
stituted a violation. Coupled with the speech, the employer 
urged the employees to carefully read and study a very important 
message to be handed them as they clocked out. This message— 
a letter urging the employees to vote against the union—was 
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apparently distributed minutes after the conclusion of the speech ; 
the letter could not be divorced from the speech. The Board 
found that the speech, when viewed in the light of the letter, was 
calculated to engender opposition to the union. The election was 
set aside. 

Here’s a side light on a recent election: The New York State 
Labor Relations Board recently conducted an election for 24,000 
transit workers at 48 different polling places. It was supervised 
by 212 people. The state board did such a satisfactory job that 
the losing unions, instead of filing the usual objections, wrote the 
board as follows: “Although we lost the election we must 
congratulate your office . . . for the fair and equitable manner 
in which they carried out the election. The conduct of the 
election was excellently managed, peaceful and orderly. The 
entire procedure, including the expeditious tabulation of the 
votes, was a display of a fantastically well organized under- 


taking. 


A year of bargaining—what’s the union’s status?—When an 
employer has good reason for doubting a certified union’s status, 
he is not likely to be held guilty of a refusal-to-bargain charge 
under circumstances like these: A union was certified as the 
bargaining representative and, as such, attended a series of bar- 
gaining meetings with the employer. While no impasse had been 
reached, meetings between the union and the employer continued 
on a very sporadic basis for over a year. The employer then 
granted a wage increase of 5.5 per cent to all its employees. On 
the date of the wage increase, the employer believed that the 
present complement of 36 employees (of whom 18 were returned 
strikers and 18 were new hires) were all antiunion. In other 
words, the employer had legitimate doubts as to the status of the 
certified union. The union filed a refusal-to-bargain charge. This 
resulted in three views by the NLRB: 


Members Fanning and Jenkins would hold that the good-faith- 
doubt defense is no longer available to the employer because a 
free test of the union’s majority status to another election was 
rendered impossible. Chairman Leedom, on the other hand, ap- 
parently regarded this employer free to act as if there were no 
status representative. However, the majority—composed of 
Leedom, Rodgers and Bean—ruled that the employer would act 
at his own peril in making any changes, because the union may 
represent a majority at the time the change, that is, the raise was 
made. In this decision, however, the employer was not guilty of 
refusing to bargain.—Stoner Rubber Company, Inc., 123 NLRB, 
No. 152. 
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Arbitration 





Developments 








Transfer 


The transfer of a shop steward to re- 
mote facilities was sustained. 


Management did not violate its collective 
bargaining agreement with its employees’ 
union when it transferred a shop steward 
from a plant in New Mexico to the main 
site of the company in Missouri, according 
to an arbitration award granted recently 
by Joseph M. Klamon. Article 1X, Section 
11, which deals with the transfer of stewards 
at a given location, has nothing to do with 
a transfer orgrelocation to remote facilities 
and, therefore, does not apply, the arbitra- 
tor concluded. The text of this provision 


reads as follows: 


“Article IX, Section 11—It is preferable 
that shop stewards continue to work in 
the department in which they are certified 
to provide experience and continuity; how- 
ever, for reasons of production, it may be 
necessary at times to transfer them, The 
Company shall notify the Union in writing 
prior to the transfer of any steward.” 

The union contended that the company 
was in violation of Article IX, Section 11, 
and of Article X, Section 1, “Discrimina- 
tion,” by transferring the aggrieved shop 


steward. 
The aggrieved, according to a _ report 
by his supervisor, was a good worker. 


After he became shop steward and filed 
a grievance over alleged overtime inequi- 
ties, however, he had been threatened by 
the transfer. The 
threats several 


same supervisor with 


had been made in front of 


employees. 


The union contended: “In a discussion 


of the overtime grievance the over- 
time situation that existed was so far out 
of line that the Company felt the only 
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way to straighten out this situation was to 
wipe out all the existing inequities in over- 
time and start anew. 

‘The Company referred to the differences 
in application of the contract at the off-site 
and the application of the contract 
at the St. Louis installation The dif- 
ferences in the dpplication were discussed 


bases 


at negotiations along with the Steward’s 
Transfer Clause, and discrimination was 
not among those differences discussed.” 


The union requested that the aggrieved 
be returned to the New Mexico plant at 
the expense of the company and that he 
be reimbursed for any time lost as a result 
of his transfer to the St. Louis installation. 


The company held that it would be “im- 
practical and unworkable, and an infringe- 
ment upon management rights to prohibit 
the Company from relocating personnel 
from outlying due to the 
stance of an individual deciding to become 
a Steward after a decision had been made 
(or, for that matter, before) to 
him.” 


bases happen- 


relocate 


The company denied the previous charges 
of a threat to the aggrieved to return him 


to St. Louis in connection with the filing 
of a grievance. As to the transfer itself, 
the company had the following to say 


“Article IX, Section 11, has to do with 
the transfer of Stewards at a-given location 
and has nothing to do with relocation of 
personnel from off-site bases. It is not 
within the province of the Arbitration Board 
the motivation of the 
Supervision when no contractual violation 


to second guess 


is involved.” 

Mr. Klamon stated the union had 
established a strong evidence pre- 
sented by the union seemed to show that 
all the difficulties of the aggrieved began 
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that 


case; 








only after he became a steward and that 
there was a strong antipathy on the part of 
the supervisor to the aggrieved. He noted 
that the arbitrator, according to the con- 
tract, is entirely without authority to order 
the company to return a shop steward to 
his previous job. The arbitrator concluded: 
“It is apparent from the contract and from 
the testimony that whatever the language 
in the contract hereinabove referred to 
may mean with respect to the transfer or 
movement of employees or stewards at the 
Company’s main plant . . . it clearly 
does not apply to a transfer or any relo- 
cation of employees . . . to remote fa- 
cilities. If the parties had any such intention, 
they should clearly have so expressed it in 
the contract. Certainly, the arbitrator can- 
not amend the contract in order to meet 
the wishes of the aggrieved in this case.” 

The grievance was denied and the com- 
pany position sustained. 


Promotion—Managerial Discretion 


The validity of an unprecedented test 

for promotion was sustained. 

An employee who failed to pass an oral 
test after refusing to take a written test 
for a higher grade cannot be upgraded, 
in spite of his claims that the test was 
unfair, according to a recent arbitration 
award by Joseph M. Kiamon. 

The case involved Article II] ]—‘‘Right 
to Manage Plant”—of the collective bar- 
gaining agreement between the company 
and its employees’ union. The grievance, 
heard at its third step in December, 1958, 
alleged that the employee had been unjustly 
denied an upgrading from “Grade 2 to 
Grade 1 Mechanic-Experimental.” The simi- 
larity of job specifications was pointed out 
by the union. The company, however, 
maintained that the quality and quantity 
of the employee’s work was not satisfactory, 
his blueprint reading was questionable, and 
he was short 18 required tools. A further 
statement by the company that the employee 
was not good on all-round mechanical 
jobs was challenged by union representa- 
tives, who also attested to his ability to 
read blueprints. The employee, however, 
refused to take a written test in this area. 
Therefore, he was given a lengthy oral 
test, with every opportunity to demonstrate 
his ability in blueprint-reading. He was 
unable to do so satisfactorily. 

The union contended that “management 
loaded the test in favor of the company 
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by knowingly testing the aggrieved in an 
area of job knowledge that they knew he 
was unfamiliar with. . . . the Union 
would like to point out that the aggrieved 
testified that he did not receive a list of 
tools which he should have in his tool 
box as a minimum number for upgrading 
. ” The union requested that the 
aggrieved be upgraded retroactive to the 
date of the grievance. 


The posthearing brief of the company 
outlined its position as follows: The de- 
cision not to upgrade the aggrieved had 
been made by his supervisor on the basis 
that he was not qualified, verified by a 
comparatively easy assignment which the 
aggrieved had been required to perform 
under supervision. He did badly and, in 
performing the task, he failed to read 
blueprints correctly. He was then given 
a blueprint examination, which he also 
failed. The company concluded, on the 
basis of the decision of five supervisors 
who had observed his work and the tangible 
evidence as shown by the two tests, that 
the aggrieved should not be reclassified. 


The arbitrator decided that the company 
had not violated Article III of the contract 
by refusing to upgrade the aggrieved, con- 
cluding: “The Company may give a test 
in its discretion to double-clfeck the judg- 
ment of supervision’s appraisal, although 
such tests may never have been given be- 
fore. The fact that they have not been 
given previously does not preclude man- 
agement, in the exercise of its inherent 
rights, from instituting such tests at any 
time in its sole discretion and even requir- 
ing it of any number of other persons 
who may properly be considered for up- 
grading.” 

The grievance of the union was denied, 
and the company position sustained. 


Assignment to Other Duties 
Since no issue of contract violation was 
raised, a grievance was not held to 
be arbitrable. 
Arbitrator Whitley P. McCoy ruled that 


a particular grievance over the right of a 
company to change job duties 
arbitrable because it raised no 
contract violation. The Independent Oil 
Workers submitted a stating 
that an oil company was not living up to 
agreement made during contract 
As a part of a seniority or 


(Continued on page 503) 


was not 


issue of 
grievance 


an oral 
negotiations. 
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The Persistence of Unemployment 
By WILLIAM HABER 





The author, professor of economics 
at the University of Michigan, is 
president of the Industrial Relations 
Research Association. In addition, 
Mr. Haber is a member and former 
chairman of the Federal Advisory 
Council on Employment Security. 





'T HE business slump is over. Every eco- 

nomic measure but one appears to con- 
firm this conclusion. The index of industrial 
production, the gross national product, re- 
tail sales, and the performance of nearly 
all our major industries indicates that we 
have passed beyond the peak levels which 
prevailed when the decline began in the 
summer of 1957. Some of the forecasts 
suggest that a boom of substantial propor- 
tions appears to be in the making. 

The stubborn presistence of abnormally 
higher unemployment seriously disturbs this 
otherwise promising outlook. Recovery 
stands out sharply. Nearly 4% million wage 
earners—about 6 per cent of the labor force 
—were still jobless when the United States 
Department of Labor issued its March reports. 

The decline of the number of jobless in 
April was somewhat larger than the nor- 
mal seasonal change. Even so, however, 
3,627,000 remain jobless, representing over 
5.3 per cent of the labor force. 

To many, such a volume does not appear 
to be disturbing. It compares most favor- 
ably with the 7.5 per cent of a year ago. 
It is only about 1 per cent higher than the 
average for the three boom years, 1955- 
1957, when the over-all average was 4.3 
per cent. In fact, it has been 
that the jobless rate is somewhat 
gerated, since it is only slightly above nor- 
mal. Such comparisons, however, overlook 
the fact that the unemployed in 1958 and 
1959 have been out of work much longer 
than those who were unemployed in 1955; 
proportion—38.5 per cent of the 
been without work for 15 


suggested 
exag- 


a large 
jobless—have 
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“long 
been 


weeks or more 1,400,000 
term” unemployed, about half 
seeking jobs for over 26 weeks. With every 
passing month the duration of unemploy- 
ment for this “hard core” group increases. 
Joblessness is persistent, and a large pro- 
portion of the jobless have exhausted their 
unemployment insurance rights and _ their 
temporary unemployment compensation bene- 
fits as well. 


and, of 
have 


The danger of continuing high unemploy- 
ment throughout 1959 and 1960, even at 
only 1 or 2 per cent above the prerecession 
“normal,” is that we may develop a hard 
core group of chronically unemployed people 


In spite of more-than-seasonal improve- 
ment in April, the average number of job- 
less for the year is likely to exceed 4 million, 
even if Secretary Mitchell’s overly optimis- 
tic prediction of only 3 million unemployed 
by October, 1959, materializes. Twenty-four 
months after the beginning of the recession 
there are still a large number of labor mar- 
ket areas classified as having a “substantial 
labor surplus.” It is that re-employ- 
ment is not keeping pace with the recovery 
of industrial production. It is also clear that 
the situation is likely to prevail for some time 


clear 


Is this persistence of joblessness in the 
and prosperity of a 


Is there any solid evi 


midst of recovery 
transitional nature? 
dence of a developing problem of chronic 
unemployment on the national 


long-term 
a substantial problem of 


scale? Have we 
technological unemployment, the result of 
automation and similar changes? Are we 
developing permanent pools of unemploy 


ment in certain regions or local areas? 


These questions suggest themselves. The 
answers are not readily apparent. The sta- 
tistical evidence, especially relating to tech- 
nological displacement, is inadequate, and 
much of the problem can_ be 
clearly looking backward than looking for 
ward. The 
ume of unemployment is the result of several 


seen more 


surprisingly large vol 


present 


factors, none of which suggest that we are 
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developing a serious long-term national prob- 
lem of chronic unemployment. 


Natural Lag in Recovery 


The first element of our problem is re- 
lated to the fact that unemployment usually 
lingers on for a considerable time after re- 
covery. This is not the first time in our 
experience with recession that re-employ- 
ment has proceeded at a slower pace than 
recovery and production. To a degree this 
was also true in our. recovery from the 
recession of 1949 and again in 1954. Then, 
as now, production reached prerecession 
levels while unemployment, as a per cent 
of the labor force, remained considerably 
higher than the “normal” of the preceding 
period. Except when there is an excep- 
tional burst of economic activity, the lag 
in the recovery of employment is quite 
natural. Before all laid off are re- 
called, shorter hours are restored to normal. 
Unless there is firm confidence in the busi- 
ness outlook, overtime, even at premium 
rates, is more attractive to the employer 
than recalling the laid-off workers and/or 
adding new employees to the payroll. As 
a result, in many instances, those employees 
work full time and often overtime while 
thousands of furloughed employees are still 
waiting to be recalled. Only when recovery 
appears to be firm and future demand ade- 
earnest get 


those 


quate does re-employment in 
under way. 

Even then, however, unemployment re- 
mains high for at least two reasons. The 
net increase in the size of the regular labor 
force adds from 700,000 to 800,000 job 
seekers each year. Also, the recession is 
usually accompanied by considerable weeding 
out of excess personnel as well as substan- 
tial improvement in efficiency of cperation. 
As a result, recovery must achieve a condi- 
tion of prosperity considerably in excess of 
prerecession levels if the volume of unem- 
ployment is not to continue higher than 
before the recession began. 

These considerations suggest that there 
is no basis for a serious expectation that 
unemployment will quickly evaporate. A 
substantial boom in production and_busi- 
ness activity in general is essential before 
this will take place. 


Technological Displacement 


The second source of our problem is 
related to mechanization and technological 
displacement. There is no foundation for 
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the belief that automation in any quantita- 
tive sense differs from the many technological 
changes which have been occurring in the 
past 14 years. The available statistical evi- 
dence does not provide the measure for 
estimating technological displacement. It is 
clear, however, that the unprecedented in- 
vestment in industrial research and in cap- 
ital improvement, including automation, makes 
volume with fewer 


possible prerecession 


wage earners. 
In the past ten years, business invested 
almost $280 billion in plants and equipment. 
For the two years preceding the recession, 
being made at the 
In addition, ex- 


such investment was 
rate of $35 billion a year. 
penditures for industrial research and de- 
velopment programs were approximately $9 
billion to $10 billion per year. Such invest- 
plants and in more modern 
well as in re- 


ment in new 
produttion techniques, as 
search and development, is bound to lead 
to greater productivity per worker. This 
may explain in part the less rapid recall 
of laid-off workers when production levels 
reached or exceeded prerecession records. 
Thus, manufacturing production dropped 13 
per cent during the recession (July-Sep- 
tember, 1957—January, 1959) and then vir- 
tually recovered. Employment, on the other 
hand, declined 10 per cent and in March, 
1959, was still 6 per cent below its pre- 
recession level. In durable goods industries, 
employment was still 9 per cent below such 
levels. We can probably achieve 1956 pro- 
duction goals in steel, autos and rubber, for 
example, and levels of activity in railroads 
and other industries with considerably less- 
than-1956 employment in these industries. 
As a result, the present volume of unem- 
ployment is larger, and the problem in the 
short run is aggravated by technological 
change. It does not follow, however, that 
technological displacement represents a sig- 
nificant factor in the present situation nor 
that it is likely to.provide the basis of a 
serious long-run unemployment problem. It 
does suggest, however, that until there is 
a greater advance in economic activity large 
enough to absorb not only the enlargement 
in the size of the labor force, but efficiency 
displacement as well, the volume of un- 
employment will remain high. 


Distressed Areas 


In the third place, the problem is seri- 
ously affected by the pools of unemploy- 
ment and underemployment in distressed 
areas. In many areas, like those of western 
Pennsylvania, West Virginia, southern IIli- 
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England, 
com- 


nois, some textile centers in New 
and a considerable number of rural 
munities, the problem has been chronic and 
had existed for many years—cven when the 
nation as a whole enjoyed full employment. 
The number of such areas-is large, and the 
most recent addition of some of the auto- 


motive centers in Michigan to the group 


seriously aggravates the present jobless prob- 


The older industrial areas suffer from 
Business located 


lem. 
obsolescence and decay. 
there operates under serious limitations. It 
would be a mistake to underestimate the 
drag upon the econcmy which arises from 
the unsolved problem of these local and 
regional problems. 


Is Considerable Amount 
of Unemployment Inevitable? 


There is a serious possibility that we may 
accommodate ourselves to the condition 
where unemployment of 5 per cent of the 
labor force is considered normal. There is, 
after all, no agreement as to what we really 
mean by “full employment.” In 1951-1953, 
the average number of jobless was 2 million. 
Unemployment returned to the 2-million 
level after the 1954 recession. In 1955- 
1957, the average number of unemployed 
rose to 2.9 million, or 4.3 per cent of the 
labor force. Now, after the 1957-1958 re- 
cession, the number of jobless appears to 
be settling at 3.5 to 4 million or at 5 to 5% 
per cent of the labor force. It is easy to 
accommodate oneself to that figure, since 
it appears to be a mere 1 per cent or 2 per 
“normal”—a sort of post- 
recession normal. In the absence of a more 
vigorous burst in economic activity, we are 
quite likely to have a high volume of un- 
employment in 1959 and perhaps for most 
of 1960. A production spurt of the sort 
necessary to wipe out unemployment is not 
likely to be incurred, since our national 
policymakers appear to fear inflation much 
more than the present levels of unemploy- 
ment. Unemployment may be the price we 
shall be asked to pay for more stable prices 
in 1959 and 1960. One can dispute the logic 
of this reasoning or its necessity, but one 
cannot seriously doubt that this obsession 
with inflation in conservative quarters has 
led many to believe that a considerable 
amount of unemployment is perhaps in- 
evitable and may even be desirable if stable 
prices are to be maintained. 

Our most 
point of view. If it 
little to deal with the problem of distressed 
areas and with substantial pockets of un- 


cent higher than 


serious danger lies in_ this 


persists, we will do 
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employment affecting older wage earners 
in many of our industrial centers. In time, 
such a viewpoint will reverse the central 
policy contained in the Employment Act 
of 1946. A United States economy with 
3% to 4% million unemployed raises serious 
problems. 


Conclusion 

Even so, however, barring another reces- 
sion, we are not likely to develop a chronic 
unemployment problem on a national scale. 
This should not blind us to the great human 
costs involved in the present situation. Large 
pockets of unemployment consisting of older 
wage earners in many industrial areas exist 
now and will continue for a long time. It 
will take more than the proposed depressed- ‘ 
area legislation before a serious dent is 
made in restoring these areas to economic 
health. 

Our monthly reports on the “percentage 
of unemployment” obscure the seriousness 
of the problem. While unemployment in 
1957 averaged but 2.9 million, 11% million 
different persons suffered some degree of 
unemployment during the year. In 12 months 
—QOctober, 1957, to October, 1958—an esti- 
mated 13 million different persons experi- 
enced some degree of joblessness. In all, 
38 per cent of the families reported either 
yr some other 


unemployment, shorter hours, 
which 


setback of their financial situation 
they blamed on the recession 


Since the problem is not national in scope 
and is highly concentrated in several states 
and regions, it is obvious that the methods 
for dealing with the problem need to be 
selective. Monetary and fiscal approaches 
do not lend themselves to dealing with 
stubborn local problems in distressed areas 
to lighten the 
to reduce 


steps can be taken 


jobless and 


Several 
hardships for the 
joblessness. These involve action by man 
agement and labor, as well as the state and 
federal governments. Such steps should in- 
clude increasing mobility out of distressed 
areas and from other centers where sub- 
stantial unemployment is likely to prevail 
We must improve the mo 
There is substantial 


for some time. 
bility of our work force 
evidence that our work force is less mobile 
During the past ten years there has been 
a change in labor turnover, a lower rate ot 
accessions and especially of new hires, a 
lower quit rate, and greater stability. The 
evidence is perhaps not definitive, but there 
is some basis for the that our 
labor force is less fluid. In the past month, 
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conclusion 





hiring transactions arose from labor turn- 
over—the need to obtain replacements— 
rather than from employment growth. The 
Bureau of Labor Statistics reports that the 
average monthly accession rates in manu- 
facturing declined substantially in the last 
decade. There has also been a decline in 
the separation rate, especially in manufac- 
turing, from 3.4 per 100 employees in 1947 
to 1.4 in 1957. Even in 1955 and 1956, with 
high levels of employment and abundant 
job opportunities, it was only 1.6 per 100 
employees. 

The responsible factors for this decrease 
in mobility are not seriously in dispute. The 
rapid development of fringe benefits has 
had the effect of stabilizing employment by 
making both induction and severance costs 
a factor to be reckoned in the process of 
adding new workers. Home _ ownership, 
seniority rights, unemployment insurance 
laws which prejudice the benefit rights of 
wage earners who leave the area, and resi- 
dence requirements for public welfare—all 
these have combined to discourage labor 
mobility. 

The result of these developments is that 
workers who are unemployed cend to re- 
main out of work for longer periods. A 
worker Who has a job is deterred from 


leaving it not. only because of local labor 
market conditions, but also as a result of 
the vested rights built up during his tenure 
on that job. The valleys and pockets of 
unemployment will remain unless we ex- 
periment successfully with programs for 
stimulating such mobility by authorizing the 
employment services to provide transporta- 
tion and other costs for those who are pre- 
pared to seek jobs in more promising areas. 
We should implement existing provisions 
in some of our unemployment insurance 
laws and adopt measures, where necessary, 
to encourage the retraining of jobless wage 
earners who are not likely to return to their 
whose _ skills have become 


old jobs, and 


obsolescent. 

The fact that nearly 3 million wage earners 
exhausted their unemployment insurance 
rights during this relatively minor recession 
suggests that we should increase the dura 
tion of unemployment insurance benefits to 
at least 30, and probably to 39, weeks. We 
should provide also for a national equaliza- 
tion or reinsurance account in our unem- 
ployment: insurance trust fund in order to 
ease the cost burden of unemployment in- 
surance in states with an abnormally high 
incidence and long duration of joblessness. 


[The End] 





Interrelationships in 


of Jurisdictional Disputes 
By DAVID L. COLE, Arbitrator 


URISDICTIONAL disputes still chal- 
“lenge the authority of the parent labor 
body. This is an old ailment. The Ameri- 
can Federation of Labor suffered from it for 
half a century. There have been formal and 
semiformal arrangements within departments 
of the AFL, and the executive council 
has repeatedly taken action and made rul- 
ings. Yet there were such disputes that 
remained unsettled for decades. The story 
is a familiar one, and a mere reference to 
a few illustrations will suffice: There were, 
for example, the fev¢s between the Brewery 
Workers and ihe Teamsters, the Wood- 
workers and the Carpenters, the Machinists 
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the Settlement 


and the Millwrights (Carpenters), two of 
which lasted for 40 or 50 years despite all 
efforts to compose them. On at least three 
occasions the Carpenters withdrew from the 
building trades department in protest against 
unfavorable decisions in jurisdictional dis- 
putes, and they were not alone in following 
Bricklayers and the Elec- 
trical Workers took similar action. Perhaps 
the most unfortunate feature is that such 
withdrawals or threats of withdrawals some- 
times resulted in reversals of positions or 
decisions and materially undermined the 
ability of the federation to cope with these 
problems. 


this course. The 
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Despite the setbacks suffered in the han- 
dling of such disputes, the AFL and later 
the CIO have continually miaintained that 
only the parent bodies should undertake 
to resolve them—that such determinations 
should not be made by government. It is 
interesting to note how tentatively the law 
moved’ when the public demand for relief 
became insistent and legislation was enacted, 
largely in the 1940’s. In New York the law 
designed to protect the public from the 
impact of jurisdictional strikes nevertheless 
provided that the state labor relations board 
should not interfere in intrafederation dis- 
putes. This statutory rule remained in force 
until 1957, when an exception was written 
in which substantially weakened it. The 
National Labor Relations Board, in its 
earlier days, as a matter of policy dismissed 
representation cases in which affiliated unions 
were contesting one another, but it subse- 
quently relaxed this position and tended 
merely to cooperate with the federation to 
number of 
one device 


the right to 


a greater or lesser degree.® A 
states adopted laws which by 
or another sought to restrict 

strike, boycott or picket because of a juris- 
dictional dispute, but seldom was any means 
provided for settling the dispute. The under- 
lying thought apparently was that when 
unions are denied the freedom to use self- 
help, they will have to look to their parent 
body for assistance in overcoming their dif- 
ferences. Despite such laws and even the 
pressures 
held firm to 
interest in such 
importance as to 
siderations.* In 
Machinists and 


some organizations 
that their 
such vital 


of wartime, 
their conviction 
matters is of 
transcend all other con- 
the quarrel between the 
the Millwrights, although 
the AFL had ruled some 25 years before 
that the work was in the jurisdiction of 
the Machinists, the Carpenters continued to 
contest; in 1940 an indictment under the 
antitrust laws was returned against the Car- 
penters, at the behest of Thurman Arnold, 
which the Supreme Court dismissed in the 
familiar Hutcheson case” Although a form 
of agreement between the AFL and CIO 
was entered into in 1943, to arbitrate juris- 
claims between their respective 
which on the whole worked well 


dictional 
afhliates— 
when a dispute arose at the Kaiser ship- 
yards AFL unions which had entered into 
what were alleged to be prehire agreements 


' Millis and Katz, ‘‘A Decade of State Labor 


Legislation,”’ 18 University of Chicago Law Re- 
view 282 (1948). 
*New York State Labor Law, 
amended April 28, 1957, Ch. 1034 
‘Contrast Seventh Annual Report, NLRB, 
p. 54, and Twelfth Annual Report, NLRB, p. 8. 


Sec. 705(3), 
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with the employer, prevented the govern- 
ment board from acting on the dispute by 
persuading friendly members of Congress 
to attach a rider to the appropriations bill 
forbidding the use of any of the appropri- 
ated funds on complaints then more than 
three months old. Thus, the dispute was 
effectively outlawed. 

The Taft-Hartley law 
of hearings in which a great deal of atten- 
tion was devoted to the subject of jurisdic- 
insistence that 
them. In his 


followed a series 


tional disputes and to the 
something be about 
State-of-the-Union message in January, 1947, 
meas 


done 
President Truman urged corrective 
ures to protect the economy from the effects 
During this period not 
work-assignment 
continuing 


of these rivalries 
only were the customary 
disputes between craft 

unabated, but the rivalry between the AFL 
and CIO unions its height. These 
involved bitter organizing and election cam 
paigns, efforts one another in 
whole or in part even after certification or 
recognition by the employer, carve-outs and 
whatever else occurred to imaginative leader 


unions 
was al 


to dislodge 


ship. Each federation was inclined to con- 
a victory for one of its affiliates as an 
important accomplishment, so that there 
was more than urge on the part 
of the several unions to enlarge mem 
bership or broaden their industrial coverage 


sider 


the mere 
their 


Nevertheless, the statutory provisions in 
cluded in the new law were only halting in 
nature. In representation disputes the Board 
could conceivably exercise a certain amount 
yf control by its determination of the appro- 
priate bargaining unit, by the scope of the 
contract bar rule, and by allowing or dis 
allowing carve-outs But in the numeraqus 
struggles over the assignment of work, little 
[ kind was provided in the 


Section &(b)(4) 


of an effective 


law. True, made it an 
unfair labor practice to demand that certain 
types of work be assigned only to members 
but this re 
this effect 
Section 


of particular crafts or unions, 


quires the filing of a charge to 
before the Board may proceed In 
10(k), again an 

tion to let the parties adjust these conflict 


This, 


has 


moreover, we see inclina 


because of 
led to a 


at best 


by voluntary methods 
and 


zone 


Vagueness uncertainty, 


twilight where the rules are 


fluid and indefinite 

‘For a discussion of the motivations in juris- 
dictional disputes, see Cole ‘Jurisdictional 
Disputes and the Promise of Merger,’’ 9 /ndus- 
trial and Labor Relations Review 391 

°>U. 8. v. Hutcheson, 3 LABOR CASES { 51,110 
312 U. S. 219. 
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The Board has deemed it to be its func- 
tion principally to say what kind of private 
procedure will be required before it processes 
an unfair labor practice charge under Sec- 
tion 10(k). Its position seems to be that 
the private agreement must be binding on 
both of the contesting unions and on the 
The Board, however, in 


employer as well. 
case will 


such an unfair labor practice 
merely decide whether the respondent union 
is free to strike or take other action in 
support of its demand to have work as- 
signed only to employees within the cover- 
age of that union. It will not decide which 
union is entitled to the work. This is so 
despite the ruling of the United States 
Court of Appeals for the Third Circuit in 
United Association of Journeymen® that such 
a determination should be made by the 
Soard. 

In any event, by the Board’s rule jurisdic- 
tional disputes of the kind arising under the 
no-raiding agreement would not have to be 
processed privately before the Board takes 
action, since the employer is not a party. 
Moreover, unfair labor practices subject to 
Section 10(k) are confined to the work- 
assignment category and do not apply to 
raiding disputes. Accordingly, the Board’s 
position as to raiding disputes has been on 
the timid and uncertain side. It has co- 
operated with the umpire and with the 
AFL-CIO, to the extent of withholding in- 
itial action for 30 days when such a dispute 
comes before it, to afford the federation 
the opportunity to handle it under the pro- 
no-raiding agreement. If 
if either party 
decision of the 


cedures of the 
this time is insufficient or 
declines to abide by the 
umpire, the Board will proceed as though 
there were no such agreement. 

Indeed, in one case decided by the umpire, 
when the successful union went into the fed- 
eral court to enforce the umpire’s award, the 
Board sought to intervene as amicus curiae 
to oppose enforcement as contrary to public 
policy, on the theory that this would restrict 
the employees’ freedom of choice of bar- 
gaining representative. The district court 
and, subsequently, the United States Court 
of Appeals for the Seventh Circuit’ ruled 
against the Board and ordered the award 
enforced, relying on Section 301 of the Taft- 
Hartley Act as construed in the Supreme 
Court’s opinion in Lincoln Mills.* 


® 32 LABOR CASES { 70,585, 242 F. 2d 722. 

*UTWA v. TWUA (Personal Products Com- 
pany), 35 LABOR CASES { 71,742, 258 F. 2d 743 
(1958). 

* 32 LABOR CASES { 70,733, 353 U. S. 448. 
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Parenthetically, the view that private or 
voluntary procedures for the settlement of 
jurisdictional disputes are contrary to public 
policy in that they restrict the freedom of 
employees to select or change their bar- 
gaining representative overlooks several cogent 
features. It does not give sufficient con- 
sideration to the value of overcoming the 
troublesome and long-standing problem of 
such disputes. It ignores the public policy 
in favor of minimizing or eliminating the 
wasteful practices that result from such 
conflicts, as well as the protection to which 
the employer and all other concerned parties 
are entitled once the representative has been 
Such a view, moreover, is incon- 
sistent with the Board’s contract-bar rules 
and with the permissive union security 
provisions of the statute, both of which also 
restrict the employees’ freedom of choice.* 

The 
agreement has 


selected. 


no-raiding 
one. 


experience under the 
been an _ interesting 
Bearing in mind the opposition over the 
years to the various attempts to restrain 
unions engaged in defending what they con- 
ceive to be their jurisdiction or their mem- 
bers’ job rights, sometimes referred to as 
their “severeignty,” * together with the active 
warfare between AFL and CIO unions for 
almost 20 years, it was no surprise that the 
unity committee in 1954 limited itself in the 
no-raiding agreement strictly to raiding cases. 
It did not dare, realistically, to go beyond 
this. The agreement is simple. All signa- 
tories promise not to interfere either directly 
or indirectly with the established bargaining 
relationship of any other signatory, An 
established bargaining relationship exists 
where there has been certification or where 
the employer has recognized the incumbent 
for at least one year. While 104 unions im- 
mediately became signatories, severa! large 
and important labor organizations declined 


‘ 


to do so. 

The narrow scope of the no-raiding agree- 
ment may be seen when it is compared with 
the CIO organizational disputes agreement, 
the AFL internal disputes plan, and the plan 
of the National Joint Board for the Settle- 
ment of Jurisdictional Disputes in the Build- 
ing Industry. Since David Stowe, the umpire 
under that agreement, will discuss the CIO 
agreement and Louis Sherman, counsel for 
the International Brotherhood of Electrical 
Workers, the building industry plan, I shall 
not go into any detail as to them. It is 


*See Aaron, ‘‘Interunion Representation Dis- 
putes and the NLRB,”’ 36 Texas Law Review 
846 (1958). 

” Aaron, ‘‘The California Jurisdictional Strike 
Act,"’ 27 Southern California Law Review 237. 
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significant to note, however, for the pur- 
poses of comparison, that the CIO agree- 
ment regulates rivalries in organizing attempts 
as well as raids and forth several 
criteria to be applied to such disputes. The 
purpose of the national joint board, which 
is tripartite, is to minimize disruptions of 


sets 


work over disagreements as to the assign- 
ment of work, relying on prior decisions 
and on private agreements which it seeks 
to induce. 

The AFL internal disputes plan is the 
broadest of all. It with all manner 
of interunion disputes—work assignment, 
organizational and raiding—and disputes are 
determined by reference to charter grants 
or to prior decisions within the AFL or 
by arbitrators or tribunals, the customary 
jurisdiction of each union, and any agree- 
ments pertaining to jurisdiction. 


deals 


It is interesting to note that these plans 
all started in 1948 or later, that is, subse- 
quent to the Taft-Hartley Act. The CIO 
program is now administered as an activity 
of the industrial union department. The 
national joint board has continued to func- 
tion substantially as it had since its incep- 
tion. The AFL plan, however, has largely 
been absorbed into the expanded no-raiding 
program. 

As indicated, the no-raiding agreement 
predated the merger. The agreement, how- 
ever, was incorporated by reference into 
Article XVIII of the constitution of the 
AFL-CIO, as well as into the merger agree- 
ment. Moreover, Article III, Section 4, 
provides: 

“The integrity of each such affiliate of 
this Federation shall be maintained and pre- 
served. Each such affiliate shall respect the 
established collective bargaining relationship 
of every other affiliate and no affiliate shall 
raid the collective bargaining 
relationship of any other affiliate. When a 
complaint has been filed with the President 
by an affiliate alleging a violation of this 
by another affiliate, that has not 
the provisions of the 


established 


section 
been settled under 
No-Raiding Agreement referred to in Arti- 
cle XVIII, the President shall endeavor, by 
consultation with the appropriate officers 
of both affiliates, to settle the matter by 
voluntary agreement between such affiliates. 
In the event no such voluntary agreement 
is reached within a reasonable time the 
President shall report to the Executive 
Council with recommendations as he 
may deem appropriate. Upon such report 
being submitted, the Executive Council shall 


IRRA Annual Spring Meeting 


such 


consider the same, shall hear the appropriate 
officers of the affiliates involved, and shall 
make such decision as it believes to be 
necessary and proper to carry out the pro- 
visions of this section In the event an 
affiliate shall fail to comply with such 
decision, the Executive Council shall submit 
the matter to the convention for such action 
as the convention may deem appropriate 
under the provisions of this constitution.” 


On February 6, 1958, the executive cotin- 
cil adopted a resolution holding that this 
provision of the constitution makes the 
principle of the no-raiding agreement appli- 
cable not only to the signatories, but to all 
affiliates of the federation. Thereafter all 
complaints of violation of this section of the 
constitution were to be processed under the 
procedures of the no-raiding agreement, 
except that the umpire would make recom- 
mendations in such cases as distinguished 
makes as 
The 


from the binding decisions he 
between signatories to the agreement. 


resolution also included this language: 


“In the event a complaint is filed 
the President by an affiliate alleging that 
another afhliate has refused to abide by a 
decision of the umpire administering the 
No-Raiding Agreement or the recommenda- 
tions of the umpire administering the No- 
Raiding provision of the Constitution, the 
President of the AFL-CIO shall endeavor, 


with 


by consultation with the appropriate officers 
of both affiliates, to secure forthwith com- 
compliance is not 
obtained, the President shall promptly re- 


pliance. In the event 


port to the Executive Council. Upon such 
report being submitted, the Executive Coun 
cil shall consider the shall hear the 
appropriate officers of the affiliates involved 
and shall make such decision as is necessary 
to insure compliance with the decision or 


same, 


recommendation as the case may be.’ 

Perhaps a greater step forward was taken 
by the executive council the same day, when 
it resolved that Article II, Section 8, and 
Article III, Section 4, of the constitution 
lead to the conclusion that “basic principles 
of trade union morality require that no 
affiliate of the AFL-CIO should engage in 
of goods or 


a boycott or similar activity 


materials manufactured or processed by 
employees represented by another affiliate 
of the AFL-CIO,” and stipulated that charges 
of violation of such obligations shall be 
settled under the no-raiding provision (Article 
III, Section 4) of the This 
has been understood to mean that such dis- 
putes also go ultimately to the umpire for 


recommendations, but not for final decision. 
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The no-raiding agreement was extended 
for two years in 1955 and again in 1957. 
There are still only 104 signatories. By co- 
incidence, 17 of the original signers have 
not executed the latest extension, but 17 
other unions have become parties since 
1954. Several of the original signatories 
could not sign the 1957 extension. Some 
have merged, and there have been some 
expulsions from the federation. Among the 
remaining nonsigners are some major unions. 
Generally, it is fair to say they have de- 
clined to bind themselves because some par- 
ticular rival has not done so. There are 
some, however, which have smarted under 
unfavorable decisions or which hold that 
there is some advantage in remaining out of 
the agreement. 

It is difficult to estimate the total number 
of disputes that have arisen under the no- 
raiding agreement as enlarged by the ex- 
ecutive council resolution of February, 1958. 
Certainly, the number is not less than 300. 
Most have been resolved in the mediation 
step, which must take place before a case 
is referred to the umpire. The umpire 
has decided 59 disputes, aside from several 
more which were settled at the hearings. 
Of these 59, 39 were in the form of binding 
decisions and 20 were recommendations un- 
der the executive council resolution. Nine 
cases have been submitted on charges of 
boycott, and recommendations have been 
withheld pending receipt of briefs. 

On the whole, considering the traditionally 
emotional approach to such problems, com- 
pliance has been good. It was somewhat 
better in the earlier stages than it has been 
recently. One union withdrew from the 
federation because of adverse rulings. An- 
other has threatened to and two 
others have refused to respond either to 
offers of the officers of the federation to 
mediate or to the umpire’s notices of hear- 
ing. Two or three unions tend to employ 
the procedures primarily for tactical pur- 
poses in connection with special feuds they 
have. 


do so 


Despite the setbacks, which were to be 
expected, the number of raiding disputes 
going to the NLRB has declined sharply. 
This is the best indication of the progress 
made. In 1953, the last full year before 
the no-raiding agreement was made, there 
were filed with the Board, in cases of the 
kind in question, 823 petitions involving 
240,323 employees. By 1957 the number of 
such petitions had dropped by over 67 per 


cent and the number of employees involved 
by over 92 per cent.” 


Making Procedures More Effective 


There remain three steps to be taken to make 
these voluntary procedures more effective: 


The first is for the executive council to 
square the constitutional proposition in Article 
I1I, Section 3, that each “such affiliate shall 
retain and enjoy the same organizing juris- 
diction in this Federation which it had and 
enjoyed by reason of its prior affiliation with 
either” the AFL or CIO, with the protec- 
tion of established bargaining relationships 
provided for in Article III, Section 4. It is 
strongly and indignantly maintained by some 
organizations that the two are incompatible, 
and that when priority is given to the no- 
raiding principle this undermines their tra- 
ditional jurisdiction and tends to lower the 
standards of their industry or craft. The 
argument, when advanced by a craft union, 
urges that the boycott of prefabricated 
products or of items not put together by 
members of the given union is a job pro- 
tection device no different in purpose from 
the protests of industrial unions against the 
contracting-out of work its members are 
capable of performing. Oddly, this type of 
argument has not been made only by craft 
unions. In a recent case, one of the old-line 
industrial unions maintained with great vigor 
that it is the recognized bargaining repre- 
sentative in a certain industry and that to 


permit another union to continue its estab- 
lished bargaining relationship would simply 
lower the standards and impair the practices 
which have been developed in this industry 
and would be contrary to the principal laid 


III, Section 3, of the 


down in Article 
constitution.” 
The 
again involves 
perhaps the next convention of the AFL- 
CIO. What is to be about a union 
which refuses to comply? This problem is 


taken 
and 


step to be 
council 


important 
the executive 


second 


done 


primarily one arising under the constitution, 
for the court in the United Textile Workers 
case demonstrated that decisions under the 
no-raiding agreement are enforceable, and 
Section 8 of this agreement anticipates that 
the successful party may institute actions 
to compel compliance. The more 
question is what to do about nonsignatories 
who will not comply. Expulsion is a very 
harsh and undesirable remedy. The creation 


critical 





" As revealed by a study rot yet published by 
George Brown of the AFL-CIO. 
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of an atmosphere in which compliance will 
be taken for granted would be much more 
desirable. This in turn is related to the 


third step about to be discussed. 


To make the internal procedures of the 
labor movement effective, it neces- 
sary that the NLRB be directed by the 
Labor Management Relations Act to give 
full faith and credit to whatever deter- 
mination the federation or its authorized 
agencies may make in jurisdictional dis- 
putes. This applies to work-assignment and 
representation disputes, both of which have 
been responsible for creating instability in 
labor relations and for causing the loss of 
untold man-hours of work. State and fed- 
eral agencies have experimented with means 
of cutting down jurisdictional disputes, but 
there has never been a clean-cut legislative 
mandate, except in some limited area, to 
enocourage the parent body to resolve such 
matters as the final authority. As stated, 
the Board’s policy has shifted over the 
vears, and the most that now be 
is that the Board suffers the 
such private procedures. 


seems 


can said 


existence of 


If recalcitrant unions were put on notice 
without equivocation that the Board’s doors 
are closed to them once the federation has 
ruled on their jurisdictional dispute, the in- 
evitable result would be much greater re- 
spect for the of the federation 
and much less inclination to disregard them. 
This should apply to any other voluntary 
tribunal which the parties set up for this 
purpose, and the Board should seek to sup- 
port such efforts rather than to find means 
of holding their decisions ineffective. Cer 
tainly, the best stage at which to conclude 
such disputes is in mediation. The dispute 
would then not grow into a grim and relent- 
less kind of controversy, and the flexibility 
possible in the mediation step would un- 
questionably be of mutual! benefit. For ex- 
ample, in at least two cases before the 
no-raiding umpire, the only finding possible 
was that one of the unions was guilty of 
violating the no-raiding principle. The em- 
nevertheless had built up a good 


processes 


ployees 
deal of sentiment in favor of displacing the 
incumbent. This created a situation much 
to the liking of unions not in the federation. 
In both cases the Teamsters stepped in and 
took Nothing about 
this in the proceeding before the umpire, 
but in a family discussion at the federation 


over. could be done 


this could have been anticipated and prob- 
ably avoided. 
Any 


Management 
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attempted revision of the Labor 


Relations Act will undoubtedly 


include serious re-examination of the organ 
izational picketing and secondary boycott 
provisions. Frequently, these techniques are 
used in connection with jurisdictional rival- 
ries, so that to the extent that certain types 
of jurisdictional disputes are rejected by the 
Board, and the attendant activities outlawed, 
the objective of cutting down such picketing 
and boycotts will be achieved. It may be 
added that this would most likely be with 
the blessing of organized labor. 


There does not seem to be any good rea 
son why disputes of this kind should be 
kept within the Board’s jurisdiction if solu 
tions can be found in the house of labor 
itself. They are family quarrels; if the 
setting can be so arranged that they will 
occur more rarely, so much the better. For 
the Board they have been troublesome cases 
and have added a heavy volume of work 
The time and effort devoted to them could 
be put to better advantage. 


In any event, the hand of the federation 
would be considerably strengthened by the 
proposed legislation. Its private views ex 
pressed during mediation would carry far 
greater weight, and any which 
would have to be made under its procedures 
better being 


decision 
would have a far chance of 
observed. 

The merger agreement between the AFI 
and CIO stipulates that means will be 
formulated for combining the CIO organ 
izational disputes agreement, the AFL in 
disputes plan and the no-raiding 
Although it is almost four years 
merger, this tormulation has not yet 
been undertaken. Apparently, the initial 
adjustment still felt, 
the federation does not wise to 
further at this 
continue to 


ternal 
agreement. 
since 
being and 
deem it 
the member 


pains are 


time 
have such 


challenge 
unions which 
feelings on the subject of jurisdiction 


strong 


This is not meant to deprecate the efforts 
of the Starting with 
a limited promise to protect only established 
AFL and CIO 
on the basis of 
federation now 


federation in this area 


bargaining relationships of 
unions against one another 
voluntary agreement, the 
holds in effect that adoption of 
stitution amounts to an extention of 
principle to all member unions, regardless 
of their former affiliation. It has also held 
that the boycott of goods produced by mem 
bers of other affiliates is simply a form of 
violation of the constitutional 
These are long and courageous 


the con 
this 


raiding in 
prohibition. 
steps, in light of the bad history of juris 
dictional activities and the intensity of fee] 
ing on the subject. 
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One is struck by the similarity between 
the reservations contended for by some 
unions with respect to the federation’s han- 
dling of jurisdictional disputes and that of the 
United States when it agreed to submit to 
the jurisdiction of the Permanent Court of 
International Justice but only when the 
United States itself decided the court might 
exercise the jurisdiction. 


It is safe to say that the introduction and 
development of constructive measures to 
obviate or, at least, to minimize such dis- 
putes is one of the major activities of the 
federation, 

This is not an easy undertaking, and it 
deserves the encouragement and support of 


[The End] 


government. 





The Organizational Disputes Agreement, 
Industrial Union Department, AFL-CIO 


By DAVID H. STOWE 





The author is umpire, Organizational 
Disputes Agreement, IUD, AFL-CIO. 





HE AGREEMENT governing organi- 
zational disputes was adopted by the 
Congress of Industrial Organizations in 
October, 1951, to meet the growing problem 
of two or more industrial unions seeking to 
Competing 


organize the same employees. 
only 


organizational campaigns were not 
confusing to the employees concerned but, 
on occasion, were disruptive of the em- 
ployer’s business. Further, these competi- 
tive drives were often detrimental to the 
unions involved, in that in many instances, 
after a long and expensive campaign, the 
result was that either a third union or no 
union won the election. At the time the 
organizational disputes agreement ‘was 
adopted, all except two of the CIO unions 
agreed to be bound by its terms. 


The CIO machinery has functioned suc- 
cessfully from the outset. This success is 
due to a number of factors. Foremost 
among them are (1) the clear understand- 
ing, on the part of those who drafted the 
agreement, of the complexities and subtle- 
ties of the problem they were seeking to 
solve, (2) the avoidance of rigid rules and 
the adoption of broad criteria which permit 
the optimum of latitude and flexibility to the 
disputes arbitrator in resolving the partic- 
ular problems in each situation, (3) the 
exceptional skill of the first disputes arbitra- 
tor, George W. Taylor, during the early 
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days of the agreement, together with the 
complete cooperation of Allan S. Haywood, 
the director of organizations of the CIO, 
and (4) the unfailing support given to the 
program by the officers and executive board 
of the CIO, with the result that the enforce- 
ment of decisions under the agreement 
never became a problem. 

Following the merger of the AFL-CIO, 
the administration of the organizational dis- 
putes agreement was placed in the industrial 
union department, AFL-CIO. This change 
of administration has not resulted in any 
significant change in the operation of the 
program nor in the number of signatory 
unions. At the time of the merger, the 
original signers of the agreement were af- 
forded opportunity to withdraw if they so 
desired. None did. Recently, the industrial 
union department executive committee ex- 
tended an invitation to former AFL unions 
now in the department to become signa- 
tories. To this date none have signed the 
agreement. 

Thus far 126 cases have been processed 
under the agreement. Thirty-eight of these 
required a decision by the arbitrator; the 
remainder have been settled in the steps 
preceding arbitration. 

The organizational 
has two major aspects: 


disputes agreement 
The first is the simple and absolute no- 
raiding rule. Section 1 of the agreement 
states: 
“Each of the parties hereto agrees that 
it will not attempt to organize employees in 
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any plant or property as to whom any other 
party hereto has been recognized by the 
employer or has been certified by the 
NLRB as the collective bargaining repre- 
sentative and that disputes involving a claim 
of violation of this principle may be proc- 
essed at the instance of any party thereto, 
or the Industrial Union Department of the 
AFL-CIO, under the procedures set forth 
in paragraphs 4 and 5 of this agreement, 
provided, however, that in any case arising 
under this paragraph the jurisdiction of the 
Arbitrator shall be limited to the enforce- 
ment of this paragraph.” 

Charter and customary jurisdictions are 
irrelevant in an alleged raid situation—there 
are no “ifs” or “buts.” The disputes arbi- 
trator is specifically limited, in a case where 
raiding is found to exist, to the enforcement 
of the “no raid” principle. 

There have been only three cases involv- 
ing the no-raid provision. In two cases the 
evidence clearly revealed a raid, and the 
arbitrator directed the raiding party to 
withdraw In the third case the raiding 
charge was not sustained, and the case was 
decided under the organizational rights pro- 
visions in Section 5 of the agreement. 

The second and most frequently utilized 
part of the agreement is that which provides 
for the determination of organizational 
rights in situations in which no signatory 
union has been recognized or certified in 
the plant and where two or more signatory 
unions are claiming the right to organize 
the employees. 

It is to be noted that reference is to organ 
izational rights and not to jurisdiction. The 
disputes arbitrator does not determine jur- 
isdiction. Jurisdiction is determined by the 
charter grant of the union or by the execu- 
tive board of the parent organization. It 
is the function of the arbitrator to deter- 
mine which union has, under the particular 
superior claim to 


facts of the case, the 
organizational rights in a particular plant. 


The procedure for determining organiza- 
tional rights under the agreement is divided 
The first is the mediation 


into two parts: 
process; the second is final and binding 
arbitration. These are separate and distinct 
procedures. The mediation proceedings are 
conducted by officers of the IUD. The 
arbitration proceedings are conducted by 
the disputes arbitrator. 
The machinery of the agreement starts 
to function when one or both of the parties 
to a dispute request the director of the 


IUD to invoke the organizational disputes 
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agreement. Each union is then called upon 
to designate their representatives who meet 
and attempt to resolve the dispute. While 
settlements are occasionally reached at this 
first step, more often the resolution of the 
problem occurs at the second step of media- 
tion. Here, under the auspices of the direc- 
tor of the IUD, international officers of the 
parties—usually the president or the secre- 
tary-treasurer—meet and consider the case. 
At this step, the number of disputes re- 
solved is quite high. Of the 126 cases 
which have been processed, 88 have been 
settled in the mediation processes. 
The position of the men participating at 
this second step often enables them to take 
a more objective view of the dispute than 
is possible at the local level, where the 
conflict most often originates. But media- 
tion can work only if the mediator possesses 
a Status comparable to that of the repre 
sentatives of parties and one which will 
command their respect. A large measure 
of ine success of the IUD program can be 
attributed to the active interest which the 
IUD director has taken in the proceedings 
and to the constant support he has given 
to those who represent him as mediators. 


If mediation fails, however, either party 
or the IUD may refer the case to the dis- 
arbitrator. It should be noted here 
that if the time is limited because of an 
impending NLRB election or for other 
valid reasons, the mediation steps may be 
omitted and the dispute referred directly 
to the arbitrator. This provision of the 
agreement not only permits expeditious 
handling of a dispute when an early elec- 
been set by the Board, but 
permits the director of the IUD to 
send cases to arbitration when it appears 
that one or both of the parties are engaging 
in deliberate delaying tactics. The NLRB 
is currently under pressure to speed up its 
soarad 


putes 


tion date has 


also 


election processes; any time that the 
accomplishes this speed-up, I feel that the 
organizational disputes program has the 
necessary flexibility to keep pace. It is 
the intent of the agreement and the stated 
IUD not to permaét tactics 
would subvert the 


policy of the 
or maneuvers’ which 
purpose of the agreement by 
issues to another forum. In the event one 


removing the 


party fails to appear at the scheduled arbi- 
tration proceedings, the arbitrator is author- 
ized to take testimony ex-parte and to reach 
the facts avail- 


a decision on the basis of 


able. 
language of the agreement 
with the 


Under the 
the arbitrator is duty 
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of determining the dispute “on the basis 
of what will best sefve in the interest of 
the employees involved and will preserve 
the good name and orderly functioning of 
the Industrial Union Department of the 
AFL-CIO.” In reaching a decision, the 
disputes arbitrator shall: 

“| . give due consideration to all of 
the relevant facts and circumstances includ- 
ing the following where he deems them 
relevant: (1) The charter or customary 
jurisdiction of each of the unions involved. 
(2) The extent to which each of the unions 
involved have organized: (a) the industry, 
(b) the area, (c) the particular plant involved. 
(3) The ability of each of the unions to 
provide service to the employees involved.” 

As was mentioned earlier, one of the out- 
standing features of the agreement is the 
flexibility permitted the arbitrator. The 
arbitrator is not confined to a considera- 
tion of the specific criteria. He may con- 
sider any and all facts he deems relevant. 
The specific criteria need be considered only 
to the extent that such factors appear 
relevant to the decision in the circumstances 
of a particular case. 

By avoiding restrictive limits, the agree- 
ment provides the arbitrator with the 
“elbow room” which is often necessary in 
reaching a reasonable decision in compli- 
cated situations. In the complex industrial 
pattern of today, with many plants having 
a great variety of end products, jurisdic- 
tional claims based on charter rights are 
not as clear cr as controlling as one might 
expect. Often, both unions are able to show 
a reasonable claim to jurisdiction based on 
their respective charters. It is obvious that 
in such a situation factors other than 
charter jurisdiction will be determinative. 
However, in cases where one party can 
show a clear claim to charter jurisdiction 
and the other party cannot, charter right 
will normally prevail unless the evidence 
reveals compelling reason to override the 


In a speech before the American As- 
sembly at Harriman, New York, Secre- 
tary of Labor James P. Mitchell said: 
“Higher profits or higher wages, result- 
ing in higher costs and prices that con- 
sumers won't pay, mean that some people 
may pay with their jobs.” He urged 
both labor and management to keep 
these points in mind: 
labor costs for the 
ought to be so 


(1) Increases in 
economy as a whole 


| "KEEP COSTS AND 


charter claim. This has occurred in at 
least one case. 

More often the evidence reveals that the 
factors set forth in the criteria are so 
nearly in balance that the determination 
must rest on facts not specifically included 
in the listed criteria. In other cases the 
clear weight of one or more factors in 
favor of one party will be controlling. 

Because of the interrelation of the listed 
criteria and other relevant facts, it is vir- 
tually impossible to analyze the decisions 
and arrive at any “box score” as to the 
relative importance of any single factor in 
winning decisions under the agreement. 

The wide degree of discretionary latitude 
permitted the umpire by the organizational 
disputes agreement rests upon the founda- 
tion of voluntary participation which under- 
lies the agreement; affiliates of the IUD are 
not compelled to sign or remain signatories 
to the instrument. Arbitration of inter- 
union disputes, like arbitration in other 
areas, works best when the disputants them- 
selves sincerely desire settlement, by a third 
party, of their disagreement. A _ superficial 
mediation and arbitration 
coerced by threat of 
sanctions, but true cooperation and com- 
pliance are not easily obtained. Unwilling 
participants in a disputes settlement pro- 
cedure can be expected to confront the 
arbitrator with challenges to his authority 
and with efforts to limit severly his juris- 
diction. 

The broad authority which has been given 
the umpire under the organizational dis- 
putes agreement evidences the strong de- 
sires of the individual signatory unions to 
end all forms of interunion conflict and also 
their refusal to compromise with nonsigna- 
tories who may seek something less as the 
price of their participation. This is the 
Strength of the organizational disputes 
agreement, and a source of its success. 


[The End] 


acceptance of 
procedures can be 


PRICES DOWN! 


related to improvement in productivity 


that increases in price levels will not 


result. 


(2) Workers and union leaders must 
be more concerned about real wages, not 
merely money wages. 


(3) Management must recognize that 
it is not always possible to take the easy 
way out of passing along all cost in- 


creases to the customer, 
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The National Joint Board for Settlement 


of Jurisdictional Disputes 
in the Building and Construction Industry 


By LOUIS SHERMAN 





The author is chairman of the Legal 
Advisory Committee, Building and 
Construction Trades Department, 
AFL-CIO, and is the general counsel 
of the International Brotherhood of 
Electrical Workers, AFL-CIO. 





N CONSIDERING the problem of inter- 

relationship between the National Joint 
Board for the Settlement of Jurisdictional 
Disputes in the Building and Construction 
Industry and the National Labor Relations 
Board, it is advisable to make a clear dis- 
tinction between jurisdictional disputes in- 
volving work assignments and jurisdictional 
disputes involving representational rights. 
The former type of dispute relating to work 
assignments involves contests between trades 
or callings over which employees shall per- 
form the particular work. The latter type 
of dispute relating to representational rights 


between unions as to 


involves contests 
which shall represent the employees who 
are doing the work. The national joint 
board is concerned solely with work-assign- 
ment disputes. 


The board consists of an impartial chair- 
man, Richard J. Mitchell; four regular and 
four alternate employer members; and four 
regular and four alternate employee mem- 
bers. There is an equal division in number 
among the employee members between the 
basic trades and the specialty trades. The 
employer members are also equally divided 
between the association of general contrac- 
tors and the associations of specialty con- 
tractors. 

Under the rules of procedure of the joint 
makes the initial 

In making such 
assignment, he is supposed to follow four 
decisions of 


board, the contractor 


assignment of the work. 


guide-posts, and in this order: 
records and agreements published in the 
“Green Book,” interunion agreements and 
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trade prac- 


memoranda of understanding, 
tice and area practice. 

establishing the 
union 


Under the 
board, it is the responsibility of the 
to remain at work 
plaints over jurisdictional 
cordance with the procedures of the joint 
board. The board receives notices of work 
stoppages, protests of work assignments and 
Prompt notifi 


agreement 


and to com 


disputes in ac- 


process 


requests for job decisions 
cation is given by the joint board to the 
international union, which may have a local 
union engaged in a work stoppage, with 
the request that the agreement be honored 
Decisions on substantive jurisdictional dis 
putes are made ordinarily 
The facilities of the joint board have also 
been utilized to work out many agreements 
on jurisdictional disputes between interna 
In such cases, there is con 


on a job basis 


tional unions. 
sultation with the affected contractor groups 

The national joint board was established 
by an agreement which first became opera- 
tive on May 1, 1948. At that time, it was 
known as the “board of trustees.” Profes 
sor John T. Dunlop of Harvard University 
played an important role in the formulation 
of the original agreement and was the im 
partial chairman of the board until he was 
succeeded by Richard J. Mitchell in 1957 
There has been general recognition of the 
outstanding performance of this joint board 
It has succeeded in formalizing the ma 
chinery for the settlement of jurisdictional 
disputes, reduced the number and duration 
of such disputes and effected settlements 
of long-standing controversies through the 
between interna 


medium of agreements 


tional unions. 


In the general field of labor relations it 
has become increasingly necessary to per 
ceive the interrelationship between the eco 
Legal decisions 
doctrinal 


nomic facts and the law. 


are made on the basis of 
unrelated to 


meaningless 


which 
realities 


The 
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positions economic 


tend to ritual. 


become 





beneficial or detrimental effects of such 
decisions can be the product of accident 
resulting from the verbal elaboration of the 
applicable ritual. The extension of law in 
the field of labor relations in recent years 
is a substantial fact which must be taken 
into account in evaluating the economic 
realities of labor relations. Of importance, 
therefore, both to the economists and the 
lawyers who are called upon to assist in 
the making of decisions in this field, is the 
interrelationship of economic facts and law 
in this area. 


The principal provisions of law applicable 


to jurisdictional disputes involving work 
assignments are contained in the two fol- 
lowing sections of the Taft-Hartley Act. 
Section 8(b)(4) states that “it shall be an 
unfair labor practice for a labor organiza- 
tion or its agents: 


“(4) to engage in, or to induce or en- 

courage the employees of any employer to 
engage in, a strike or a concerted refusal 
in the course of their employment to use, 
manufacture, process, transport, or other- 
wise handle or work on any goods, articles, 
materials, or commodities or to perform any 
services, where an object thereof is: 
(D) forcing or requiring any employer to 
assign particular work to employees in a2 
particular labor organization or in a partic- 
ular trade, craft, or class rather than to 
employees in another labor organization or 
in another trade, craft, or class, unless such 
employer is failing to conform to an order 
or certification of the Board determining 
the bargaining representative for employees 
performing such work 

Section 10(k) provides: “Whenever it is 
charged that any person has engaged in an 
unfair labor practice within the meaning of 
paragraph (4)(D) of section 8(b), the 
Board is empowered and directed to hear 
and determine the dispute out of which such 
unfair labor practice shall have arisen, un- 
less, within ten days after notice that such 
charge has been filed, the parties to such 
dispute submit to the Board satisfactory 
evidence that they have adjusted, or agreed 
upon methods for the voluntary adjustment 
of, the dispute. Upon compliance by the 
parties to the dispute with the decision of 
the Board or upon such voluntary adjust- 
ment of the dispute, such charge shall be 
dismissed.” 

The national joint board is an agency of 
“agreement” within the meaning of Section 
10(k) of the act, and has operated in this 
capacity. The relationship between this 
agency of and National 
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agreement the 


Labor Relations Board, a government agency, 
is complex. I shall select three aspects of 
the problem of interrelationship between 
these agencies under the law. 


Suppose the parties in the jurisdictional 
dispute are bound by the joint board agree- 
ment. They participate in the proceeding 
but one party is dissatisfied with the deci- 
sion of the joint board. Should that party 
be able to secure a redetermination of the 
dispute under the Section 10(k) procedure? 
The NLRB in the A. W. Lee, Inc. case, 113 
NLRB 947, decided that under such cir- 
cumstances a Section 10(k) determination 
was not appropriate. It quashed the notice 
of hearing in that case and thereby gave a 
legal support to the joint board’s decision, 
with full recognition of the effect of the 
agreement between the parties calling for 
a decision by the joint board. Obviously, if 
a losing party could have a second chance 
in another forum, the result would be ad- 

the first forum in terms of its 
prestige and its decision-making 


verse to 
general 
process. 

Suppose that the parties are bound by the 
agreement, participate in the joint board 
proceeding, and the losing union refuses 
to comply with the joint board’s decision. 
Should all NLRB administrative processes, 
including enforcement proceedings be quashed ? 


«The NLRB, in the case of Acoustical Con- 
“tractors Association of Cleveland, 119 NLRB 


1345, decided that although no Section 
10(k) hearing may be called for, the board 
is nevertheless empowered to maintain its 
enforcement procedures against the union 
which strikes under these circumstances. 
The NLRB decision in this case, which is 
by way of dictum, has the beneficial effect 
of providing an additional support for the 
joint board’s decision of the jurisdictional 
dispute. 

Suppose the joint board has made a deci- 
sion of the substantive issues in the juris- 
dictional dispute, and the employer claims 
successfully that he is not bound by the 
agreement. Should the NLRB proceed to 
make a substantive determination in a Sec- 
tion 10(k) proceeding? Under these circum- 
stances, the most sensible interrelationship 
would appear to envisage a _ substantive 
determination of the jurisdictional dispute 
by the Board. The procedures of the joint 
board specifically provide for the giving 
of expert testimony in the NLRB proceed- 
ing by the chairman or other members 
of the joint board. Presumably, the NLRB 
under Section 10(k) would be in 
the rulings of the joint 


decision 


accordance with 
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board unless such rulings were arbitrary, 
unreasonable or capricious. 
The consequences of the 
National Labor Relations Board to make 
a substantive determination of the juris- 
dictional dispute in circumstances 
should be considered. 


failure of the 


these 
If the private proce- 
available because of lack of 
agreement, and if the Board refuses to 
make a substantive determination under 
Section 10(k), the result will be to confirm 
a unilateral right in the employer to make 
the work assignment which cannot be dis- 
puted. The illusory advantages of such a 
unilateral determination of work 
ments may induce employers who are not 
concerned with the historical experience of 
this industry and its long-range welfare to 
procedure for 
The conse- 


dure is not 


assign- 


abandon the agreed-upon 
settling jurisdictional disputes. 
quent disruptive effects would neither be 
in the interest of the industry nor of the 
public. 

The question arises whether the recom- 
interrelationship can be effected 
The position of the NLRB 


mended 
under the law. 


appears to be that its function in a Section 
10(k) proceeding is limited to ascertaining 
the usually undisputed fact of “to whom” 


the employer has assigned the work in 
question. After announcing this fact, the 
Board then concludes that it is unlawful for 
the other labor organizations to engage in 
economic activity having as an object the 
transfer of the disputed work. This deter- 
mination is, of course, identical with the 
issues in the Section 8(b)(4)(D) proceeding 

The NLRB appears to rest its position 
on the proposition that if it were to make 
a substantive determination of the dispute 
taking an action inconsistent 
‘closed shop.’ 


it would be 
with the act’s prohibition of the 


the controversies in 
crafts 


It is apparent that 
these matters are between trades or 
and that there is nothing in a Section 10(k) 
determination which requires the union rep- 
trade or craft to have an 
Indeed, the 


resenting such 
illegal closed-shop agreement. 
difference between objective qualifications 
for work in a given craft and union mem- 
bership has been explicitly defined by the 
Board, in other connections, in its Mountain 
Pacific decision, 119 NLRB 883.  Further- 
more, the refusal of the National Labor 
Relations Board to determine disputes under 
Section 10(k) has been judged to be illegal 
by two United States Circuit Courts of 
Appeals. (NLRB v. United Association of 
Journeymen and Apprentices of Plumbing and 
Pipefitting, Locals 420 and 428, 32  Lapor 
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Cases § 70,585, 242 F. 2d 722 (CA-3, 1957); 
NLRB v. United Brotherhood of Carpenters 
and Joiners of America, 36 Laspor CASES 
7 65,012, 261 F. 2d 166 (CA-7, 1958)). The 
judicial view of the matter is based upon 
the detailed legislative history of Section 
10(k) of the act and the common-sense 
reasoning that Congress did not intend the 
Board to engage in two administrative 
proceedings, each of which deals with the 
same subject and issue. 

The Third Circuit has stated its view in 
this matter as follows: 

“We do not believe that 
tended to require judicial enforcement to be 
administrative de- 


Congress it 
preceded by successive 
terminations of the existence of a particular 
unfair labor practice. The preliminary Sec- 
tion 10(k) determination must 
different function. The scheme makes sense 
only if the first hearing under Section 10(k) 
is concerned with an arbitration type settle 
ment of the underlying jurisdictional dis 
pute, so that a Section 10(c) 
unfair labor practice adjudication becomes 
necessary only if a union shall fail to re 
spect the jurisdictional boundary which the 


have some 


subsequent 


Board has delineated.” 


In this connection, it should be noted that 
the effect of a 10(k) determination, under 
the court’s view of the law, would not be the 
requirement on the 
employer to assign the work 
with the National Labor 
determination. Such determination 
serve only to distinguish between allowable 


imposition of a legal 
in accordance 
Relations Board's 
would 
and prohibited economic activity by labor 


organizations. 


The NLRB has not changed its position 
10(k) because of 
decisions. Nor has it applied to the 
Court of the United States t 
reverse There can be litth 
doubt of the importance of the question of 
whether Section 10(k) should 
be read out of the act. It 
that the Board should either accept the rul 


on Section these circuit 
court 
Supreme 
such rulings 
continue to 
would appear 
ings of these circuit courts of appeals, or 


secure a final ruling from the Supreme Court 
this would 


otherwise 


A final disposition of matter 


serve to complete the excellent 
development of the interrelationship be 
board and_ the 


[The End.] 


tween the national joint 


NLRB 


[On the next page the transcript of the 
general discussion which followed the pres 
Cole, Stowe and Sherman 


Editor. ] 


entation of the 
papers is published 
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General Discussion 


David Cole: There is the question of 
whether the NLRB should or should not 
take as binding determinations of the joint 
board. In recent years it has been cus- 
tomary for courts to enforce arbitration 
awards. What is the objection to having 
the National Labor Relations Board observe 
and enforce the decisions made by sup- 
posedly competent tribunals in areas of 
jurisdictional disputes? What distinguishes 
these from other disputes? 
Perhaps the difference 


Louis Sherman: 


may be in terms of decision and language. 
There is no objection to the idea of legal 
enforcement of arbitration; it’s the same as 
the enforcing of a contract. As to the merits 
of the NLRB’s enforcing of the decisions 
of a private body, the NLRB does not 


enforce makes decisions in 
certain areas of law. Under Section 10(k), 
they would decide jurisdictional disputes, 
but they could not delegate that power and 
ratify the decisions of a private body. Obvi- 
ously, a governmental agency facing that 
kind of an issue could take the joint board’s 
decision into account and give heavy weight 
to it. Perhaps the rule could be that the 
decision of the private body should not be 
set aside were arbitrary, unrea- 
sonable or capricious. The difference is 
principally a matter of language. 


contracts, but 


unless it 


David Stowe: This is a perplexing problem. 
Where you have the work-assignment issue, 
the Board is really deciding the right to 
organize. The notice must come to the 
loser to withdraw from the ballot. You get 
into the problem of individuals expressing 
right in the case of a first 
certification of a While it doesn’t 
completely say they must choose these or 


organizational 
union. 


nothing, it does mean choice between two 
signatories. 

Mr. Cole: The obligation of the Board to 
enforce the law is no different from that 
of courts to enforce other statutes or con- 
tracts. Courts accept arbitration agree- 
ments. [Direct question to Louis Silverberg: ] 
What is there about the ritual of the NLRB 
that makes it ignore rulings of other boards 
—for instance, the Textile Workers 
where the United States Court of Appeals 
for the Seventh Circuit, in Chicago, ordered 
the Textile Workers to withdraw its petition ? 


case, 


Louis Silverberg: Dave Stowe makes the 
charge that the NLRB suffers the existence 
of this agreement. Lou Sherman says why 


doesn’t the NLRB 
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administer the law— 


jump in and arbitrate! Dave Cole indicates 
that in the early days of the National Labor 
Relations Act the Board stayed clear of 
internal union fights. This isn’t quite so. 
In the early days of the act, the Board’s 
procedure was not quite formalized, but 
there was a standing arrangement with the 
AFL whereby the Board would be notified 
of AFL v. AFL representation disputes. 
In a large number of cases, the AFL suc- 
ceeded in resolving its disputes. In a good 
number of cases, the AFL did let the Board 
know informally that it would be best if the 
NLRB resolved the problem. 


This problem is much more complicated 
than is indicated. In the Textile Workers 
case, the union argued that the AFL-CIO 
constitution’s no-raiding agreements were 
not contracts enforceable at law; the NLRB 
had the exclusive job of resolving these 
disputes. The union argued that it 
was mandatory under the act for the NLRB 
to resolve this representation question. The 
made much of the element of the 
desires of the individual worker. Several 
months before that, in another case, Munsing- 
wear, there was the strange situation in 
which the same union argued that the con- 
stitution was a binding contract, that the 
labor was 
should not 


also 


union 


very existence of the house of 
at stake, and that the Board 
intervene; the same attorney was later mak 
ing conflicting arguments in the Seventh 
Circuit case. The parties thus sometimes 
take an opportunistic approach to their par- 
ticular problems. The Board feels that, 
having given private machinery a chance 
to operate and solve problems, if that does 
not suffice, it is mandatory for the Board 
to conduct the election. 


In the Seventh Circuit case, the union 
which prevailed argued that the no-raiding 
agreement was a contract and the other 
union should be restrained. The “raiding” 
union had filed a petition for an election. 
[he Board, in the early stages, sought to 
intervene in the court case because of the 
pending representation petition. The court 
felt otherwise, on the grounds that this 
was a private contract and the government 
Was not properly in the picture, so the 
Board never was a party to this case. In 
its ultimate ruling, the court directed the 
union to withdraw its petition from the 
NLRB. The Board at no time had an op- 
portunity to have itself heard in that pro- 
ceeding. In permitting this withdrawal, 
the Board indicated that in future cases 
such withdrawal will not be granted unless 
the Board is given an opportunity to par- 
ticipate in the earlier proceeding. Thus, 
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the Board is trying to keep the door open in 
future cases. 


Dave Cole appeared to indicate that it 
would be well taken if, in the amendments 
to the NLRA, some thought were given to 
the change in the picketing and secondary 
boycott conditions so that labor would not 
be plagued by these interunion jurisdictional 
disputes. I think this would be a great 
mistake. 

Milton Derber: I wonder whether mem- 
bers of the panel might comment on what 
seems to me a more complicated jurisdic- 
tional problem—the fight between industrial 
and building unions over maintenance and 
repair work. This not only an inter- 
union dispute, but that concerns a 
manufacturer and a contractor. What kind 
of machinery can cope with this? 

Mr Cole: 
tions were covered. 
to comment. 


1S 


one 


In general, I think these ques- 
I'll ask Lou Sherman 


Mr. Sherman: With due deference to the 
importance of this issue, the national joint 
board has nothing to do with it in its con- 
cern with the settlement of jurisdictional 
disputes. Derber’s question concerns a dis- 
pute between groups unions. I think 
the question is primarily one of procedure. 
to resolve it is in the inter- 
My 


agree- 


ot 


The first place 
of the labor movement. 
recollection that 
ment was reached, but that argument con- 
the status of that 
Although had 
between the industrial union 


nal procedures 


an interunion 


1s 


tinued over and scope 


agreement. an agreement 
reached 
and the tonstruction 


departments, the United Steelworkers took 


been 


and building trades 


the position that it was not bound by the 
agreement. Its position was that the agree- 
ment between departments did not 
apply to a particular union until the union 
itself affirmed the agreement. With re- 
spect to what you do about it if the de- 
partments can’t come together and agree, 
Dave Cole commented that the provision in 
the AFL-CIO constitution regarding in 
tegrity of the organizing jurisdiction of the 
various unions should be given considera- 
tion terms of the protection of their 
collective bargaining relationships. When 
negotiations were undertaken between the 
AFL and the CIO, it was the AFL which 
emphasized a under Article 3, 
Section 3, relating to organizing procedure. 
George Meany read an amended version 
of the constitution, but the unity committee 
rejected it. It was offered by the AFL 
but rejected by the CIO at the very begin- 
ning of the merger. 

Mr. Derber: Do you think your 
situation could have worked as successfully 
if the contractors were not involved in that 


two 


in 


procedure 


own 


machinery 


Mr. Sherman: 1 think the participation 
of the contractors in the work of the na- 
tional joint board has been helpful, although 
these disputes are principally between trades 
in the building and construction industry 
In the work of the joint board there are 
documents which the contractors participate 
in administering, but these go back to the 
basic agreements between unions. 


Vr. Cole: In conclusion, it might be 
noted: Don’t take too seriously the outcry 
ot the losing party. Jurisdictional disputes 
are a long, plaguing ailment 





ANTITRUST LAWS TO 


Unions today enjoy a general immunity 
from the federal antitrust laws. This is 
a result of court interpretation, 
ing to Congressman Bruce Alger, 
publican of Dallas, Texas. 
[they] are free to restrain 
manner which would 
acting employers to severe legal penal- 
ties.” Congressman Alger has introduced 
a bill designed to protect small business- 
men and the public by applying the 
principles of the federal antitrust laws 


accord- 
Re- 
and 
trade in a 


subject similarly 


to unions. 

“If elimination 
artificially fixed 
the public,” said 


of 
prices 


competition and 
harmful to 
Alger, 


are 
Congressman 


IRRA Annual Spring Meeting 


APPLY TO UNIONS 


“what difference does it make whethet 
they come about through collusion among 
result of union 


The damage to 


manufacturers 
coercion of employers? 


Or aS a 


our economy is the same 


bill 


union to enter 


make it unlawtul for 


into 


The would 


any any arrangement, 
voluntary or coerced, with employers o1 
other unions which would lead to prod 
uct boycotts, price-fixing and other types 
of restricted This bill 
would not restrict in their 
proper organizational activities or the 
their traditional weapons 
demands 


trade practices 


local unions 
in 
use of economic 
that enforce 


they seek. 


whatever wage 





It clearly succectc the pnossibilitv of a 
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THE INTERRELATIONSHIP OF 


Public and Private 


Health and Medical Care Programs 
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M. Somers before the IRRA meeting 
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| T IS NEWS TO NO ONE that the pri- 
vate economy accounts for the lion’s 
share of health and medical care expendi- 
tures in the United States. However, it 
frequently appears to occasion surprise that 
public expenditures in this area are as large 
as they are and now constitute nearly one 
fourth of the total. Out of a total of $20.5 
billion spent for these purposes in fiscal 
year 1957, private expenditures accounted 
for $15.5 billion, and public expenditures, 
$5 billion. 

Within the private sector it is necessary 
to distinguish between direct personal pay- 
ments by consumers—out-of-pocket expenses 
—and expenditures made through health 
insurance or some other prepayment mech- 
anism. Here, again, the facts are at variance 
with popular mythology. In spite of the 
phenomenal growth of voluntary health 
insurance during the past two decades, es- 
pecially in terms of enrollment, it accounted 
for than one fifth of all health and 
medical care expenditures in 1957. Over 
half is still paid directly by consumers.’ in 
other words, consumers are paying out-of- 
nocket for health and medical services over 
2% times as much as is being paid through 
health insurance (including the estimated 
$1.5 billion paid by employers for such in- 
surance) and over twice as much as they are 


less 


paying through tax-supported programs.’ 
In fiscal year 1957, direct payments amounted 
to $10.4 billion and private health insurance 
to $3.2 billion. 

Significant changes have been taking place 
during the past three decades. In 1929, 
public expenditures accounted for about 14 
per cent of the total. The proportion rose 
rapidly until the end of World War II, 
after which it remained relatively stable 
at about one fourth of the total. Direct 
expenditures have been in steady, relative 
decline—from about 80 per cent in 1929 to 
57 per cent in 1950 and to 51 per cent in 
1957. The change in insurance expenditures 
has been most dramatic, jumping from less 
than 1 per cent in 1929 to 10 per cent in 
1950 and 19 per cent in 1957. 

It is important to remember that these 
shifting relationships have all taken place 
within the framework of a constantly ex- 
panding over-all total, an expansion which 
brought a sixtold increase in total expendi- 
tures between 1929 and 1957 and which has 
proceeded throughout this period at an 
average annual rate of about 6 per cent, con- 
siderably greater than the growth of gross 
national product. In such a context the 
public and private medical economies can- 
not be viewed as deadly rivals for a relatively 
fixed amount of the consumer’s medical 
dollar. It is clear that both sectors have in- 
creased greatly in absolute terms and rela- 
tive to the rest of the economy, whatever 
the alterations in their relation to each 
other. A persuasive case could be made for 
the proposition that in this, as in other 
areas of the economy, the growth of each 
has aided rather than impeded the other. 





1A third category of private expenditures— 
philanthropy, especially for hospital construc- 
tion, and in-plant health services—accounted for 
about 6 per cent of the total. For al] 1957 data, 
see I. C. Merriam, ‘‘Social Welfare Expendi- 
tures in the U. S.—1956 57,’’ Social Security 
Bulletin, October, 1958, p. 28. 

2 These figures include all expenditures for 
health and medical care except medical educa- 
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an attribute of employment status, because 


most individual nolicies are of a J)imited 


tion. If the comparison is limited to expendi- 
tures for personal care only, excluding research, 
construction of facilities and community public 
health activities—which together account for 
about 10 per cent of the total—the proportions 
are not significantly different. On this basis the 
percentages for fiscal year 1957 were: public 
22 per cent; total private—78 per cent; insur- 
ance—18 per cent. 
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Insurance Plan of Greater New York (HIP), 


has meant that the onnortnnitv far taking 








It clearly suggests the possibility of a 
continuing mutually supporting and sustain- 
ing relationship between the two sectors 
rather than a situation where one can thrive 


‘ 


and expand only at the expense of its “com- 
petitor.” It is this assumption of continued 
over-all growth—an assumption firmly founded 
upon an analysis of the major characteris- 
tics of both the supply and demand aspects 
of the medical care equation *—which makes 
it possible to predict that the future pattern 
of United States medical economics will 
continue in the typical American pluralistic 
tradition, although the balance of emphasis 
may be periodically shifted. 

The trends of the past decade indicate 
that both public medical care and private 
health insurance programs are likely to go 
on expanding. Direct personal payments, 
however, are almost sure to continue their 
relative decline with an increased propor- 
tion of out-of-pocket expenditures 
channeled either through voluntary health 
insurance or public programs or, most 
likely, a combination of the two. The evi- 
dence indicates that there are few remaining 
Americans who are willing to bleed and die 
for their inalienable right to pay their medi- 
cal bills all by themselves on a 
service basis. The vast majority of us pre- 
fer to share these costs with our neighbors 
or fellow workers and especially with our 
employers, through insurance or taxes. The 
direct personal payment figure will 
tinue its historic decline about fast 
insurance carriers and/or public administra- 
tors can devise acceptable mechanisms for 
permitting transfers of this category of ex- 
penditure into the other two classifications. 


being 


fee-for- 


con- 


as as 


For example, in respect to hospital serv- 
where it had its most extensive 
growth, insurance now accounts for 
60 per cent of total private expenditures. 


ices, has 


over 


By contrast, at the other extreme, costs of 
drugs and dentistry are just beginning to be 


met in some small degree through insur- 
ance. These categories each account for 
about one fifth te one fourth of the con- 


sumer’s medical doliar. Extension of insur- 
ance coverage to include dental care and/or 
prescribed drugs—a possibility now being 
actively explored in several quarters—would 


result in further rapid alteration in the re- 





lations between direct payments and insur- 
ance. Similarly, a more vigorous extension 
of health insurance—either public or private 
—to the aged, about 60 per cent of whom 
now have no health insurance of any type, 
will cause a further relative decline in di- 


rect payments and a gain for the other 
categories. 
The direction and degree of relative 


growth of the private and public sectors 
can be most reliably gauged by the pre- 
dominant trends of the past two decades, 
particularly in the private area. It is 
almost axiomatic in American political life 
that government is permitted to do only 
what private institutions cannot or will not 
do. The central question is, thus, as to the 
degree to which private health insurance 
can succeed in meeting the growing demand 
for medical care, for gradually but 
tainly the view has taken hold in this coun- 
try that health protection, through adequate 
medical care, is a basic civic right. 


cer- 


There is no time here to review the vast 
amount of data on the American experience 
with private health insurance.* Here 
can only suggest a few significant summary 
generalizations: 


we 


(1) The over-all achievements of volun- 
tary health insurance have spectac- 
ular. It has played a substantial role in 
making possible a larger amount of better 
medical care for’ more Americans than ever 
before in our history. 


been 


(2) While the data suggest that enroll 
ment is beginning to reach the limits of 
current feasibility, over one third of the 


civilian population remains with no health 
insurance of any sort.’ The great majority 
of enrollees have only hospital-surgical pro- 
tection. Only about 5 per cent of the popu 
lation are enrolled in plans which provide 
comprehensive physicians’ services, although 
the recent growth of “major medical” cov 
erage is attempting to cope with this deficiency 
The excluded are generally characterized by 
self-employment, advanced age, low in 
come, or rural residence, as well as higher 
Be- 


enrollment is 


than-average medical needs and costs. 
cause for the vast majority 





‘See Herman M. Somers and Anne R. Somers, 
‘Private Health Insurance; Changing Patterns 
of Medical Care Demand and Supply in Relation 
to Health Insurance," California Law Review, 
August, 1958, pp. 376-410. 

*See, for example, Herman M 
Anne R. Somers, ‘Private Health Insurance; 
Problems, Pressures and Prospects,’’ California 
Law Review, October, 1958, pp. 508-557. 
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iative battles over the first national com- 


5*‘Voluntary Health Insurance 


1953. and 


1958,"' Progress in Health Services (Health In- 
formation Foundation, May, 1959), p. 2. The 
actual enrollment ratios for 1958 were as fol- 
lows: hospital—65 per cent of the population; 
surgical-medical—61 per cent. The correspond- 
ing figures for 1953 were 57 per cent and 48 
per cent 
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this would cut off a portion of their own 








an attribute of employment status, because 
most individual policies are of a limited 
“term” character and because even in group 
policies there is frequently a maximum 
money limit leading to cancellation, the 
protection for many enrollees may prove at 
least partially illusory. 

Even more important is the distinct pos- 
sibility that some of the very forces which 
helped to accelerate the upsurge in cover- 
age may now impede further expansion 
and, possibly, even lead to some decline. 
The commercial carriers, which now lead 


the field, achieved their primacy largely 
through differential or experience rating 
whereby they could pick off the better 


risks by offering them more favorable rates 
than could the community plans, like Blue 
Cross, with flat rates for all types of risks 
in a community. In this the carriers had 


the enthusiastic support of many unions 
and managements which simply sought 
maximum benefits at minimum costs to 


themselves. 

The result is that Biue Cross and other 
community carriers are now being forced 
to adopt experience rating, through which 
they, must discriminate against the 
aged, those with serious chronic conditions, 
and other “poor risks.” Not only is the 
opportunity for additional coverage thus 
retarded, but members of such groups al- 
ready covered may begin to be priced out 
of the private health insurance market. 
Only a reversal of the trend to experience 
rating could give voluntary health insurance 
the opportunity to provide the nongroup 
population, or even some of the smaller 
groups, with anything like adequate pro- 
tection—or perhaps even to assure the main- 
tenance of all present enrollment. 


(3) Even 


too, 


for enrollees, health insurance 
is meeting only 25-30 per cent of their 
total medical costs.° The revolution of ris- 
ing expectations, in large part spurred by 
health insurance itself, has clearly made the 
typical hospital-surgical coverage appear in- 
adequate, with rapidly growing consumer 
dissatisfaction. 

(4) The rapid growth of indemnity plans, 
as opposed to service plans like Blue Cross 
and especially as compared to comprehen- 
sive group practice plans such as the Health 





Insurance Plan of Greater New York (HIP), 
has meant that the opportunity for taking 
advantage of available methods of cost con- 
trol, quality control, the efficiency and 
economies of large-scale organization, and 
improvements in productivity, have been 
largely forsaken. Indeed, the major barrier 
to the insurance industry’s capacity to meet 
the demand for more comprehensive cover- 
age lies in the fact that the preponderant 
indemnity pattern permits very little con- 
trol over the prices charged by vendors in 
a scarcity maket marked by oligopolist pric- 
ing practices, very little control of over- 
utilization (the consumer is not the sole 
source of overutilization—overtreatment by 
physicians can be quantitatively just as 
serious), and no control over quality. The 
resulting price inflation and uncontrolled 
costs make it improbable that comprehen- 
sive protection can be provided through 
present patterns. 

(5) For a variety of reasons, the majority 
of union and management purchasers of 
group contracts have been resistant to com- 
prehensive service plans, although in some 
cases they may have had little choice. 

For such reasons, and others which could 
be cited, it appears that while voluntary 
health insurance will undoubtedly continue 
to grow, at least for the immediate future— 
the extent depending upon the reforms the 
carriers and vendors can effect against their 
own internal deficiencies—nonetheless, pres- 
sure will increase for some public means 
to bail them out of cost difficulties, to fill 
in the large gaps they leave open or to 
underpin them in some other fashion, 


While we have suggested that the growth 
of the private and public sectors can be, 
and should be, complementary and there- 
fore peaceable, it is quite unlikely that the 
development will be smooth. There are, 
in the medical field, perhaps more built-in 
sources of conflict between public and pri- 
vate enterprise—and even within the private 
sector itself—than in most other aspects of 
the economy. 


In the first place, there is the tradition of 
ideological conflict going back to the legis- 





®* The only nation-wide surveys of health in- 
surance benefits in relation to family medical 
expenditures have been made by the Health 
Information Foundation. Its 1953 survey found 
that insurance paid about 19 per cent of total 
medical costs of insured families (O. W. Ander- 
son and J. J. Feldman, Family Medical Costs 
and Voluntary Health Insurance (McGraw-Hill, 
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sunerctition. 


A generous pension will usuallv 


1956), p. xiii). In 1957, Dr. Anderson estimated 
that the proportion had risen to 25 per cent or 
more (‘‘Issues in Voluntary Health Insurance,”’ 
Proceedings, Industrial Relations Research As- 
sociation, 1957, p. 117). The results of a 1958 
resurvey should be available before the end of 
the year. 
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Historically, public health insurance emerged 








iative battles over the first national com- 
pulsory health insurance proposals during 
World War I and greatly intensified by the 
bitter debates of the forties over the suc- 
cessive Wagner-Murray-Dingell bills. Ani- 
mosities bred in the heat of those battles 
still smolder and erupt at any signs of 
advancement by the so-called “adversary.” 
The medical societies see in every proposal, 
however moderate, for government to fill in 
some interstices or even to bolster the pri- 
vate medical economy, the camel’s nose 
under the tent leading to “socialization” of 
the profession, whatever that may mean. 
There are doctrinaire advocates of national 
health insurance who proclaim each ad- 
vance of voluntary health insurance, like 
the recent innovation of “major medical,” as 
a form of public deceit and a “prostitution 
of the medical profession to private profit,” 
whatever that may mean. 

Popular journalism usually deals with 
the question of governmental participation 
in health and medical affairs as if it were 
solely an issue of national health insurance. 
Such delusion or misrepresentation has seri- 
ously interfered with sober consideration 
of dozens of pressing 
example, exceptionally difficult to deal ob- 
jectively with the basic problem of medical 
personnel shortages and the closely related 
medical education—prerequi- 
sites to medical programs 
under either private or public auspices. Al- 
though the private carriers have a tre- 
mendous stake in effective personnel expansion 
as a cost factor, they, too, appear trapped 
by the obsolete slogans. 


issues. It is, for 


financing of 


successtul care 


The prospects for reconciliation are not 
good in the foreseeable future. However, it 
may be hoped that growing experience 
with the many interactions developed in 


recent years may provide a higher degree of 
sophistication and tolerance on both sides, 

Another difficulty lies in lack of apprecia- 
tion by the insurance industry that public 
and private programs can be mutually sup- 
portive in their growth despite the positive 
both retire- 
The feeling—so familiar to 


experience with survivor and 
ment insurance. 
classical econemics with its “lump of labor” 
concepts—that there can only be competi- 
tion for a fixed quantity still prevails. This 
is illustrated at the moment by the conflict 
over the proposal to add limited hospitaliza- 
and, perhaps, surgical and nursing- 
home benefits to the Old-Age, 
and Disability Insurance program (Forand 


bill). The believe that 


tion 
Survivors, 


carriers appear to 
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this would cut off a portion of their own 
business, yet there is ample evidence that 
such legislation could take the carriers “off 
the hook” of unprofitable poor risks, allow 
them to furnish a better product for their 
logical clientele, and take much of the sting 
out of present attacks on the inadequacies 
of private health insurance. It could 
open the path for expansion of private health 
insurance by making the sale of supple- 
mentary programs more attractive, as in the 
case of life insurance and pension programs. 


also 


Similarly, the current proposals for health 
insurance coverage for federal employees 
illustrate how an apparent extension of the 
public sector would make the private carriers 
direct beneficiaries. Government self-insur- 
ance is not even being seriously considered, 
although this would undoubtedly be the 
cheapest way. The program will be one of 
“contracting out” to private carriers. 


between different 
between the 


Here the conflict is 
types of carriers, primarily 
commercial group, which is advancing major 
medical coverage, and the so-called “com- 
prehensive prepayment plans” as represented 
by the Group Health Federation of Amer- 
ica. In any case, the private sector is clearly 
in for a big gain. 

The 


versy 


special significance of this contro- 
lies in the number of individuals in- 
volved—approximately 2 million employees 
and their families—and in the fact that, 
since such coverage will be recognized as a 
public program, its influence upon the whole 
health insurance movement will be very great. 


Still another reason for the special char- 
acter of conflict relates to the peculiar nature 
of the commodity at issue. Unlike old-age 
or unemployment insurance, and their com- 
panion private where benefits are 
strictly a matter of cash, unrelated to any 
particular 
the health field, an inseparable relationship 


between the insurance and the 


programs 


goods or services—there is, im 
mechanism 
organization for supplying and pricing the 
products. 


benefits are in the form of 
distinction 


Unlike other basic necessities—food, cloth- 


Even where 


cash indemnities, the persists. 


ing and shelter—where the nature of 


ply and marketing conditions are such that 


sup- 


a given amount of cash can be assumed to 
purchase a reasonably identifiable quantity 
and quality of the intended goods, medical 
care is not packaged or 
labeled. What 
is wanted or required is often unclear, and 
quality is often enshrouded in mystery and 


so conveniently 
It is not always accessible. 
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superstition. A generous pension will usually 
buy basic old age security, but a generous 
dollar allocation for medical care may not 
buy adequate health services. Therein lies 
the key to much of the complexity, to the 
many dilemmas and even to the prospects 
of success or failure of any kind of health 
insurance. 

Advocates of both public and _ private 
medical care insurance frequently protest 
that they have no desire to intervene in 
the organization of medical services. But 
it is inevitable that the method of financing 
cannot be neutral in its effect on organiza- 
tion and quality. On the contrary, the 
method of financing and organizing a health 
insurance program inescapably conditions, 
and is conditioned by, the organization and 
structure of the health services industry. 


Indemnity insurance underwrites and tends 
to encourage solo fee-for-service practice. 
Comprehensive service-type coverage tends 
to encourage group practice and closer cost 
and quality controls. This is true whether 
the financing agency is public or private. 
The government’s Medicare program has 
encouraged practice. In general, so 
have the public assistance medical programs. 
As already indicated, the impending deci- 
sion on the federal civil service program 
will have a significant influence on forms of 
practice. 


solo 


Many other examples of public and pri- 
vate impingements and difficulties could be 
furnished. But it may be more useful to 
examine a few of the many possible pat- 
terns of future public-private relationship 
in this area. 


IV 


We may begin by noting that compulsory 
national health insurance of the Wagner- 
Murray-Dingell variety appears entirely un- 
likely in the foreseeable future. Yet it may 
be germane to observe that the United 
States is the only industrialized nation in 
the world in which some form of national 
health insurance or national health service 
is not the major source of medical care. 
Stated in other words, this is the only coun- 
try where the vendors of medical care— 
hospitals and doctors—and private insur- 
ance control the major instruments of medical 
care financing. 


Historically, public health insurance emerged 
as a compromise between state-provided 
health services and private practice. In 
Europe it came about generally as a result 
of the gradual integration of existing pri- 
vate plans into a co-ordinated public scheme 
either through their assimilation (as in Bis- 
marck’s Germany and Lloyd George’s Eng- 
land) or through subsidy and regulation (as 
in Scandinavia and France). It is interest- 
ing to note that in most countries the pri- 
vate insurance schemes eventually became 
pressure groups eager for the government 
to help them out of commitments and cost 
difficulties they could not meet. 


The interaction between private and pub- 
lic programs is graphically illustrated by 
Governor Rockefeller’s proposal for com- 
pulsory health insurance in New York. It 
has several significant and revealing aspects: 

First, Mr. Rockefeller made the proposal 
initially during his election campaign. De- 
spite the conventional mythology, his urging 
of a compulsory scheme clearly had no a1- 
verse effect upon his candidacy and was 
widely proclaimed as another master stroke 
in a very shrewdly conducted campaign. 


Second, while the governor has yet to 
spell out the details of his program, he has 
indicated that it will probably be a “major 
medical” type of plan modeled after the 
workmen’s compensation pattern of com- 
pulsory coverage and statutory benefits with 
private carrier financing and operation. Here 
we see the influence of private developments 
upon public policy. The recent rapid growth 
of the private carriers’ major medical in- 
novation set the stage for the governor’s 
anticipation of the acceptability of his pro- 
posal. He is asking for a mandatory exten- 
sion of a practice which already exists in 
a large number of industrial establishments. 
Moreover, recognition of the apparent in- 
capacity of private insurance to meet the 
problem of “poor risks” led to the proposal 
to supplement the private carriers “with a 
state fund to underwrite any person or group 
who for some reason couldn’t get private 
coverage.” * It remains to be seen whether 
the governor will be able to develop some 
device for reconciling the major medical 
pattern with the strong endorsement of the 
“group practice prepayments approach” in- 
cluded in the Rockefeller report on the 
United States economy in 1958.* 





‘For a description of the present state of the 
proposal, see L. R. Chevalier, ‘‘Rockefeller Pro- 
poses Compulsory Major Medical Insurance,’ 
Medical Economics, March 30, 1959, pp. 67-71, 
130. 
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8’ The Challenge to America: Its Economic 
and Social Aspects (Doubleday and Company, 
1958) p. 58. 
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The trend toward “contracting out,” or 
the private financing and administration of 
Statutory medical care schemes, is also ap- 
parent in the program for New York State 
employees, adopted before Governor Rock- 
efeller took office, and in the proposed 
federal civil service plan. 

Another interesting point in the Rockefeller 
plan is that the major medical is intended 
to supplement rather than replace the “basic 
health insurance,” which presumably refers 
to coverage by regular Blue plans, com- 
mercial carriers, and the like. In this con- 
nection, the governor indicated in his January, 
1959 message to the legislature that he may 
ask for state action to “encourage improve- 
ments in basic health insurance” and he 
urged better coverage for the aged, the 
mentally ill and the unemployed. 

On a national basis, the most widely dis- 
cussed course of action for the near future 
is the provision of limited public insurance 
for specified categories of “poor risks,” as 
the Forand bill proposes to do for the aged. 
We may here witness a historic break in the 
traditional united front in the health field. 
Despite the full and vigorous opposition of 
the medical societies, the hospitals have 
begun to indicate they would welcome such 
an opportunity to be underwritten and bailed 
out of their financial crisis, although the 
official American Hospital Association testi- 
mony has thus far been painfully ambivalent. 
The nurses have already endorsed the bill. 
As has been said above, if self-interest were 
really to guide the insurance carriers, they, 
too, might grasp the nettle. In any case, 
the proposal has already resulted in a huge 
burst of activity by private carriers in the 
attempt to find means of covering the aged. 

A less likely form of public insurance but 
one brought into prominence by recent de- 
velopments in Canada would limit coverage 
to a single type of high-cost benefit rather 
than to a single category of high-cost risk. 
Such a scheme might provide hospitaliza- 
tion only for the general population, thus 
partially removing a basic high-cost element 
from the difficulties of private insurance, 
but leaving to voluntary programs the whole 
range of supplemental protection. 

If no type of public insurance material- 
izes, we are likely to see an extension of 
public health and medical services into more 
“poor risk” and high-cost categories. The 
provision of public health care on a non- 


means test basis in cases of tuberculosis, 


venereal disease and mental illness and the 
support of the federal government in the 
construction of public and nonprofit hospi- 
tals under the Hill-Burton program are well 
known. The substantial costs of the large 
veterans’ medical care program and the 
growing programs for public assistance re- 
cipients and dependents of servicemen are 
now recognized components of our medical 
economy. This approach might be contin- 
ued, covering larger and larger categories. 
The facilities category could be extended to 
include an attack upon the drastic problem 
of personnel shortage. The disease category 
could take in more and more types of 
chronic illness. The federal, state and local 
programs for the indigent might be forced 
to embrace the vast and indefinitely ex- 
pansible category of the “medically indigent,” 
perhaps accompanied by. some limited form 
of means test which would not cause many 
disqualifications. 


Along with such a piecemeal expansion 
of public programs, we may well see a 
variety of governmental programs designed 
to strengthen and improve private insurance. 
The Administration’s 1954 proposal for a 
federal reinsurance fund is perhaps the best 
known, but only one of many legislative 
bills advanced in Congress in recent years, 
intended to subsidize the financial base of 
private carriers. 

More extreme are proposals based on the 
doctrine that health insurance carriers (and 
perhaps the hospitals and the profession it- 
self) are “public utilities” and should be 
treated as such by extending the present 
limited state regulatory functions to pricing, 
restrictive trade coverage and 
certain benefit provisions such as contract 
cancellation. The New York State Legisla- 
ture has played a leading role in developing 
this doctrine in recent years. A major bar- 
rier to national application would be the 
still-unresolved federal v. state 
regulation of the insurance industry 


practices, 


issue of 


Entirely different in method, but alike 
in its intent to strengthen private insurance, 
is the current drive to prevent monopoly 
and enforce competition among the various 
types of carriers. Illustrative of this ap- 
proach are the efforts currently being led 
by the Group Health Federation of America 
to obtain repeal or amendment of the re- 
strictive laws in about half the states which 
prohibit the organization of certain types of 
prepayment plans.’ 





* See Horace R. Hansen, ‘‘Group Health Plans 


” 


—A Twenty Year Legal Review,’’ 42 Minnesota 
Law Review 527-548 (March, 1958); and, also, 
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Hansen, ‘‘Laws Affecting Group Health Plans,”’ 
35 Iowa Law Review 209-236 (Winter, 1950). 
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Finally, there are an increasing number 
who believe that in the present state of 
knowledge and amidst the chaotic conditions 
which prevail in the health field what is 
most needed is the designation of a special 
public agency charged with responsibility 
for continuous planning and formulation of 
national health policy. The agency would 
apply itself to constant information-gathering, 
evaluation and, perhaps, assistance through 
grants and loans, to both private and pub- 
lic groups for experiments with more pro- 
ductive systems of insuring improved medical 
care. 

Possible patterns of public-private rela- 
tionship in the health field are obviously 
multifold. The old stereotype of “national 
health insurance or nothing” is manifestiy 
misleading. We can be certain of many 
new developments for good or for ill. The 
way and the extent that we travel, however, 
does not lie in the laps of the gods. The 
degree to which medical care will be con- 
sidered a public policy issue is the degree 
to which it is regarded as an essential per- 
sonal and national need in scarce supply; 
unfortunately, it now appears that the scar- 
city of supply is likely to become increas- 
ingly acute. But this is not inevitable. 

A substantial portion of the big decisions 
ahead lies in the hands of union and man 
agement representatives in the health and 
welfare field. When we talk of voluntary 
health insurance we are talking, primarily, 
about employee benefit plans. Almost 
out of five persons who have health insur- 
ance today are enrolled through some “health 
and welfare” plan. Over one third of these 


four 


are covered through collectively bargained 
programs. About three fourths of the costs 
of all health insurance is paid through health 
and welfare plans. The general impact of 
these plans has been even greater than the 
numbers suggest because they are pattern 
setters—just as the influence of health in- 
surance in general upon the character and 
distribution of medical care has been vastly 
greater than its one-fifth portion of medical 
expenditures. 


Union and management forces, in con- 
cert with prepayment plans and insurance 
carriers, have thus far done very well quan- 
titatively, but rather poorly qualitatively. 
It is conventional and convenient to criticize 
the medical profession’s or- 
ganizational and technical change but the 
consumer representatives in health and wel- 


resistance to 


fare plans must also take a considerable 
share of responsibility. Their qualitative 
performance in the negotiation, purchase 


and administration of voluntary health in- 


surance will have an important influence 
upon the extent of public ~¢tivity which 
may follow. Moreover, essen of fi- 


devise in 
the 


nancing and organization 
their own plans will sharply 
design of future public programs. 


they 
influence 


We may hope that the years of experience 


in negotiations with insurance carriers and 
the medical profession will lead to a knowl- 
edgeable sophistication in this field so often 


obscured by the special mystery of medicine 


and the superstitions which still are com- 
mon where life and death are at stake 
[The End] 





Interrelationships 


in Health and Medical Care Programs 


By LANE KIRKLAND, of the International Union of Operating Engineers 


ADD my endorsement of the Somers 

presentation, I wish to comment first 
on the adverse consequences of experience 
rating. The trend in this direction seems 
at present to be inevitable and all-encom- 
passing. It is a destructive, competitive 
device that can’t be contained, but spreads 
like a virus. 
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It now pretty well permeates Blue Cross, 
which for years advertised itself as defender 
of the community principle and community 
rates. It tends to hide this skeleton in its 
closet, but is proceeding with it neverthe- 
less. This became evident in the New York 
Blue Cross rate hearings where it sought an 
increase of sizeable proportions and, in the 
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course of the hearings, spoke of its service 
to the community and devoted adherence to 
the community rate principle. Upon exam- 
ination of the documents, however, it was 
discovered that, during the period in which 
the New York Blue Cross was claiming 
heavy losses necessitating a rate increase, 
it had been reimbursing a number of groups 
with whom it had signed experience rating 
contracts. It was proposing to apply the 
rate increase only to the community rating 
plans, not to the experience rating plans. 
Greater emphasis upon experience rating is 
expected to result in a greater volume of 
business. On the West Coast, Kaiser is 
sorely beset by the adverse effects of ex- 
perience rating. Groups are going into the 
plan after being priced out of experience 
rating plans; Kaiser, now under 
pressure to move into experience rating. 


itself, is 


Some little solace is found in the fact that 
experience rating is not itself the final end. 
The step beyond is that of self-insurance. 
The Somers paper laid some of the blame 
for spread of experience rating at the door 
So far as unions are con- 
attributable to the 
welfare funds 
consultants drawn 
Newcomers 


of trade unions. 
spread is 
health 
and 


cerned, the 
and 


pervasiveness 
of administrators 
from the insurance industry. 
to the field of consulting on welfare funds, 
seeking a gimmick to secure a foothold in 
the market for consultants’ services, are 
now advocating self-insurance plans. For 
a group that can look forward to favorable 
experience and high dividends, a contract 
with a commercial carrier may be foolish. 
Frequently, the only function of the carrier 
is to sign the claim check—the administra- 
tion is carried out by the welfare fund. 
Although 
this procedure, it does have a little promise 
in that it intermediary be- 
tween the and the 
medical profession. 
bills will sooner or later have to come into 


I am not personally advocating 
eliminates an 
fund’s administrators 
The people paying the 


contact with the profession if any improve- 
ments are to come to pass, so—to the extent 
that self-insurance is the logical conclusion 
of experience rating and to the extent that 
direct experience in paying the bills will 
inevitably involve the operators and admin- 
istrators of these programs more intimately 
with the medical profession and its prac- 
tice—the trend may, in spite of itself, lead 
negative 


to some positive, as well as many 


results, 


Several of the less obvious ways in 


which government influences the develop- 
health have 


ment of insurance 
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programs 


been mentioned. Another that hasn’t been 
mentioned is the disclosure act of the last 
Congress, requiring the filing and public 
availability of annual reports of all health 
and welfare plans. One of the results might 
conceivably, and even probably, be a greater 
awareness on the part of those who operate 
these programs of the alternatives and the 
choices open to them, and the actual results 
of the operation of their plans. For the 
first time, administrators of some of these 
may be able to compare their 
costs and benefits with 
situated. 


programs 
plans in respect to 
those of other groups 
This possibility—fear of which was perhaps 
that led the commercial insur- 


similarly 


one of those 
ance industry to oppose this legislation— 
will tend to remove the veil of mystery behind 
which the industry operates and to allow 


customers t acquire 


compare experience, 
a greater degree of sophistication, and fur 
trend to self-insurance 


have ; 


ther accelerate the 
Thus, this legislation may 
on the future development of private programs 


in influence 


There also be substantial effects 


from the injection of 


may 
state legislatures and 
means Of rate 
Blue 


insurance commissions, by 


into the affairs of Cross 


plans and inevitably, thereby, 


hearings, 
into problems 
hospital care organization 


of medical and 


and costs. Following these cases, you find 
that 
justification for a rate 
and more deeply into the subject and winds 
up with a look at the fundamental organi 


medical 


what starts out as an inquiry into the 


increase more 


goes 


covered by 
healthy, 


zation of the services 
these plans 
and may very well result in needed changes 
that of Pennsylvania, 


came out 


These inquiries are 


\ case in point is 


where the commissioner with a 
comprehensive 


hospital administration and patterns of serv 


set of proposals concerning 


ice, etc. If you happen to believe that an 
occasional investigation from the outside is 
not desirable, consider the New York Blue 
Cross case. There it was found that Blue 
Cross, while pledging soaring costs, didn’t 
really look at hospital costs because they 


had an automatic escalator reimbursement 
hospitals and 
Blue Chey 


base figure for the hospital room rate which 


formula with which both the 


Cross were satisfied used a 


was readjusted periodically on the basis of 


an index constructed of two components 


90 per cent consisting of the average hourly 


Wage in manufacturing for the United 
States at large and 10 per cent, the New 
York City retail food price index Any 


relevance of such a figure to actual hospital 


costs is obviously coincidental 
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The Somers paper properly stressed the 
importance of the federal employee pro- 
gram. It could prove to be most significant, 
if it passes, not just because of the large 
number of people involved, but because it 
provides an excellent proving ground for 
fundamentally different alternative approaches 
to health insurance needs. There have been 
a series of proposals by the Administration, 
going back over several years, but the 
Administration has now lost the initiative 
because of its current dedication to the 
budget issue. It started about five years 
ago with a proposal for the government to 
make a contribution to any plan or carrier 
the employee might indicate. The proposal 
got nowhere, and so the following year 
there was a proposal for the government to 
give each federal employee a free medical 
insurance policy with $500 deductible and, 
for families of federal employees, in mul- 
tiples of $500; 75 per cent was to be paid 
above that. This proposal didn’t pass either. 
Currently, a bill sponsored by the Govern- 
ment Employees Council has the general 
support of the American Hospital Associ- 
ation, Blue Cross and Blue Shield, and the 
Group Health Federation of America. The 
Administration, in opposition, proposed a 
new plan, so there are actually two pro- 
posals pending at present. Senate Bill 94 
would allow employees to choose among 
several distinct types of plans representing 
each of the different approaches to health 
insurance that prevail in this country: (1) a 
national plan to be negotiated with a syndi- 
cate of insurance carriers set up along in- 
demnity lines, (2) a national Blue Cross-Blue 
Shield plan based on the service approach, 
with equivalent benefit standards and (3) any 
local group practice prepayment plan—a 
choice of various types of intramural insur- 
ance plans developed and operated by cer- 
tain federal employee unions, such as postal 
employees. The employee, after choosing 
one of these, could change his mind annu- 
ally and switch to another. This kind of 
legislation has many possibilities: It would 
yield meaningful conclusions on the relative 
merits of these appreaches, as an aid to 
free choice (the bill provides for continuing 
analyses of costs, benefits, etc.). It would 
also result in the setting-up of national Blue 
Cross-Blue Shield standards and would tend 
to raise the general tone of Blue Cross-Blue 
Shield plans available in various parts of 
the country, which are 
condition. It would 


some of now in 


retrograde mean a 
great deal to group practice plans because 
there are comprehensive direct medical 
service plans in operation in areas of great 
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concentrations of federal employees—Cali- 
fornia, Washington, D. C., and New York. 


The Administration bill, which is simply 
an outline as yet, would essentially eliminate 
the competition between Blue Cross-Blue 
Shield and the insurance carriers, but retain 
the other aspects of the plan. This bill 
would develop one national plan on an 
indemnity basis modeled along the General 
Electric major medical insurance with $50 
deductible, full coverage for the next $500, 
and 75 per cent above that. While the 
group practice plan, and employee union 
plans are retained—though the employee 
would have to sign his way out of the basic 
national program to take advantage of them 
—Blue Cross and Blue Shield are com- 
pletely out of the picture. Therefore, this 
would turn the basic national program over 
to the commercial insurance industry. 


Much has been made of the fact that 
there has been no proposal for the govern- 
ment to self-insure. The reason is that 
none of the chief parties at imterest is 
actively advocating it. The prospect of a 
self-insured plan handled by the current 
Administration is not that many find 
enticing. It might be better, perhaps, to 
suffer the evils we know than fly to those 
we know not of. Competitive choice of 
plans seems more desirable at present. 


one 


Somers noted that numerous advocates 
take a gingerly approach to intervention in 
the organization of medical services. To do 
anything constructive and positive there 
must be enlightened outside intervention in 
the organization of medical services—not 
intervention in the practice of medicine, but 
in the administration of medical 
The greatest hope lies in the promotion of 
the broader development of the nonprofit 
community hospital as a focal point radi- 


ating the full range of medical services to 


services, 


a community and acting as a control center 
for the quality of care. My conception of 
the ideal approach to the development of 
health eliminate 
all intermediaries and to contract directly 
with hospitals functioning in effect as group 
practice units which, in return for so much 


insurance programs is to 


per capita, would provide medical care to 
the families covered—not fragments of med- 
ical care or an itemized list of certain 
services, but complete medical care. Un- 
fortunately, there are many impediments to 
this—the principal one being the jurisdic- 
tional dispute between medical practitioners, 
who see any expansion of the hospital’s role 
as a threat to their status as independent 
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hospital ad- 
salary 


proprietors of medicine, and 
ministrators. Doctors oppose the 
practice, expansion of out-patient services 
by hospitals, and other moves essential to 
the development of the hospital as a com- 
munity health ceriter. They would simply 
cut the hospital down to being a dormitory 
and a publicly financed place for the doctor 
to ply his private trade. 

I do not hesitate to express the opinion 
that in this dispute, the public interest is 
clearly on the side of a far stronger role 
for the hospital as an institution. What is 


needed in this day and age, if a workable 
mechanism that can make the best of mod- 
ern medicine available to the whole popu- 
lation is to be developed, is more rather 
than less “corporate practice,” if you choose 
to apply that loose and invidious term, as 
some do, to a mode of organization such 
as I have suggested. 

The key question of relationship between 
public and private programs is not which, 
but what kind of each. The content, rather 
than the label, is the important part of the 


[The End] 


package. 
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URISDICTION is not, perhaps, the cor- 

rect word to use in describing this problem 
of competing claims, for there is no doubt 
that the NLRB has the power to lay hold of 
any unfair practice affecting 
interstate commerce. Moreover, the Board 
has authority to override private arrange- 
ments between employers and unions for the 
resolution of disputes if it chooses to do so.” 

Section 10(a) of the NLRA reads in part, 
“This power [to prevent persons from en- 


labor issue 


gaging in unfair labor practices] shall not 
be affected by any other means of adjust 
ment or prevention that has been or may be 
established by agreement, law, or otherwise 
gs ” It follows that the NLRB is free 
to take cognizance of an issue which the 
parties have agreed to submit to arbitration 
and to re-examine anew an issue which an 
arbitral award purports to set at rest. 


My suggestion is that the Board should, 
as a matter of discretion, forego the exercise 
of its power in such situations in deference 
to the arrangement to which the 
have committed themselves. An appropriate 
analogy is to the doctrine of equitable absten- 


parties 


tion which has been developed by the federal 
with that involve 
constitutionality of state 


courts in dealing cases 
questions of the 
executive or legislative action 

Respect for the state courts as the pri- 
mary arbiters of questions of state law and 
the desirability of avoiding gratuitous and 
premature decisions of issues of federal con 
stitutional law have caused the Supreme 
Court of the United States to evolve a doc 
trine of either declining to exercise federal 
equitable jurisdiction * or postponing its ex 
The technique of relinquishment 
petition—has been 


— 3 
ercise. 
that 
utilized where the questions of state law are 


is, dismissing the 


complicated and peculiarly local in nature, 
The 
holding 
repair to a state tribunal for an authoritative 


technique of postponement—that is, 


onto the cause while the parties 





1 Knight Morley Corporation, 116 NLRB 140 
(1956); Wertheimer Stores Corporation, 107 
NLRB 1434 (1954): NLRB v. International 
Union, UAW, Local 291, 21 LaBoR CASES 
{ 66,763, 194 F. 2d 698 (CA-7, 1952). 


IRRA Annual Spring Meeting 


2 Alabama State Federation of Labor v. Mc- 
Adory, 9 LABOR CASES { 51,209, 325 U. S. 450 
(1945). 

* Spector Motor Service, Inc. v 
323 U. S. 101 (1944). 


McLaughlin, 
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declaration of state law—has been used 
where the local courts have not had an op- 
portunity to deal with the question of state 
law and there are adequate state procedures 
available for its disposition.* 

The doctrine of federal equitable absten- 
tion has developed, of course, out of concern 
for considerations of comity in a federal 
system. It is grounded on a policy of self- 
abnegation, not on an absence of power. 

There are adequate, if not compelling, rea- 
sons for the NLRB to develop and follow 
similar policies. The NLRA contemplates 
that employers and unions will enter into 
private agreements that govern “wages, 
hours, and other terms and conditions of 
employment.”* It is inevitable that these 
agreements will establish some rights and 
duties that overlap or affect the rights and 
duties prescribed by the federal act. 

Furthermore, the NLRA 
that the parties, having executed an agree- 
ment, will bargain over “any question aris- 
ing thereunder.” The methods and procedures 
for the conduct of such bargaining are !eft 
to them. They are free to agree in advance 
to channelize the settlement of such dis- 
putes through grievance machinery, 
arbitration as the terminal 

If the Board does not respect the integrity 
of the private arrangement by eschewing 
the exercise of a competing jurisdiction, it 
may corrupt the mechanism by opening up 
an alternative forum to the recalcitrant party, 
who may run to the Board with his com- 
plaint rather than resort to the agreed-upon 
procedure. 


contemplates 


with 


step. 


Abstention Policy—First Type 


As an additional dividend the Board can, 
by adopting and adhering to an abstention 


policy in appropriate cases, substantially re- 
duce its case load. 

The first proposition of the suggested 
policy of abstention is as follows: The NLRB 
should not take hold of any issue of contract 
interpretation that is cognizable under the 
grievance and arbitration provisions of an 
agreement where the disposition of the contract 
issue will resolve the unfair labor practice 
issue. 

Situations in Point. — Exemplifying the 
above are cases where, under the statute as 
interpreted by the Board, the parties may 
by agreement suspend a statutory right or 
duty which would otherwise exist. There 
are three illustrations of this type of situa- 
tion that come to mind. 


First, there are the cases which involve 
the question of whether an employer has 
violated his duty not to change the terms 
and conditions of employment unilaterally 
during the life of the agreement. If the 
contract authorized the action, it is not an 
unfair labor practice. If the contract did 
not authorize the action, it is an unfair labor 
practice.’ 
Second, there are the cases which involve 
the question of an employer’s duty to bar- 
gain at large over proposed changes in the 
terms of the contract—that is, 
written instru- 
whether the 


“unwritten” 
those not embodied in the 
ment. The 
union, by executing the contract, waived its 
right; or, to put it the other way, freed the 
employer from the duty. If the answer is 
ves, the refusal to discuss is not an unfair 


decisive issue is 


labor practice. If the answer is no, it is. 


Third, there are the cases which involve 
the question of an employer’s duty not to 
discipline employees for engaging in con- 
certed activity where the decisive issue is 





*A federal court does not lose jurisdiction of 
a case simply because the state courts have not 
had an opportunity to interpret the statute at 
issue (Doud v. Hodge, 350 U. S. 485 (1956)) 
However, ‘‘when the state court's interpretation 
of the statute or evaluation of its validity 
under the state constitution may obviate any 
need to consider its validity under the Federal 
Constitution, the federal court should hold its 
hand, lest it render a constitutional decision 
unnecessarily."’ (City of Meridian v. Southern 
Bell Telephone & Telegraph Company, 79 S. Ct 
455, 457 (1959)). But see NAACP v. Patty, 159 
F. Supp. 503 (DC Va. 1958). (Federal court 
should go to the merits if the state statute is 
free of doubt and ambiguity: that is, is not 
susceptible to an interpretation which would 
avoid the federal question). 

5 Sec. 8(d). 

*See California Portland Cement 
101 NLRB 1436 (1952). 

*Cf. John W. Bolton & Sons, Inc., 91 NLRB 
989 (1950). Compare General Motors Corpora- 
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Company, 


81 NLRB 779 (1949), enf. granted, 17 
CASES { 65,533, 179 F. 2d 221 (CA-2, 
and Nash-Finch Company, 103 NLRB 
1695 (1953), enf. den., 25 LABOR CASES { 68,316, 
211 F. 2d 622 (CA-8, 1954) (where the Board 
held, respectively, that unilateral institution of 
a new benefit or elimination of an old one con- 
stitutes an unfair labor practice if the matter 
was not fully discussed or consciously explored 
during negotiation leading to execution of the 
contract) with Speidel Corporation, 120 NLRB, 
No. 97 (1958) and Borden Company, 110 NLRB 
802 (1954), where the Board found, respec- 
tively, that unilateral discontinuance of an 
Easter bonus and unilateral reduction in milk 
delivery days from seven to six were not unfair 
labor practicés on the ground that the union, 
in contract negotiations, had acquiesced in the 
company position that such decisions were 
management prerogatives. 

’ Jacobs Manufacturing Company, 94 NLRB 
1214 (1951), enf. granted, 21 LABOR CASES 
{| 66,949, 196 F. 2d 680 (CA-2, 1952). 
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whether the conduct of the employees either 
violated the express or implicit terms of the 
contract or is intended to accomplish its 
modification. If the answer is yes, it is not 
an unfair labor practice for the employer to 
discipine them.’ If the answer is no, it is.” 

There are also the cases where, under 
the statute as interpreted by the Board, the 
parties may by agreement bring into opera- 
tion a statutory right or duty which would 
otherwise not exist. 


One illustration of this type of situation 
that comes to mind is the case which in- 
volves the question of a union’s duty not 
to strike during the life of an agreement. 
If the strike either violates the express or 
implied terms of the contract or is in- 
tended to accomplish their modification, it 
constitutes an unfair labor practice (refusal 
to bargain). If it not, it is not an 
unfair labor practice 


does 
11 


Application of Policy 

In each of these types of cases, the Board’s 
disposition of the unfair labor practice issue 
upon how the contract is inter- 
preted. Since I believe that the NLRB 
should, as a matter of policy, respect the 
integrity of the private arrangement for re- 


solving follows that if the 
sub- 


depends 


issues, it 
question of contract interpretation is 
missible to the grievance machinery and to 
arbitration, the Board should refuse to en- 
until that procedure has 


such 


tertain the 
been exhausted. 


case 


Clearly, if the charging party has failed 
to resort to the grievance machinery, a com 
plaint should not be issued. With the excep 
tion of the Standard Oil case in 1950,” this 
has been Board policy since the Taft-Hart- 
unilateral action 


ley amendments in cases 


lhe leading case is Crown Zellerbach Cor 
poration,” in which the Board dismissed a 
complaint charging a violation of the duty 
to bargain where the question of the pro- 
priety of the employer’s unilateral action in 
reducing piece rates raised an issue of con- 
tract interpretation submissible to estab- 
lished grievance and arbitration machinery 
and the charging party made no effort to 
utilize it. 


*W. L. Mead, Inc., 113 NLRB 1040 (1955). 


~Cf. Knight Corporation, cited at 
footnote 1. 
See United 
(Boone County Coal 
1095 (1957), 35 LABOR CASES {§ 71,616 


257 F. 2d 211 (CA of D. C., 1958) 


Morley 
Mine Workers of America 


Corporation), 117 NLRB 
enf. den., 


IRRA Annual Spring Meeting 


There are other cases, such as McDonnell 
Aircraft Corporation” and United Telephone 
Company,” in which the Board applied the 
same doctrine. In the former, the Board 
held that unilateral action by an employer 
changing work assignments is not a refusal 
to bargain where an issue of contract inter- 
pretation is raised; the company is willing 
to submit the matter to the grievance ma- 
chinery; and the union, ignoring that forum 
for settlement, goes directly to the NLRB 
In the latter, the Board held that unilateral 
discontinuance by an employer of a 48-hour 
workweek without giving 60 days’ notice 
Was not a refusal to bargain 
issue of whether the action modified the 
contract (and hence violated Section 8(d)) 
had been placed before a court of competent 
jurisdiction by the employer’s suit for a 
declaratory judgment, and the possibility of 
had not exhausted. 


that the NLRB 


jurisdiction in any 


where the 


arbitration been 


These cases suggest will 


eschew the exercise of 
case where the aggrieved party has not ex 
hausted whatever private remedies are avail 
However, in the 
California Portland Cement case, the Board 
held that the that the filed a 


charge on the same day that it filed a griev 


able under the contract 


tact union 
Irom re 
latter 
Board 


Oo! 


ance did not excuse the company 
fusing to continue negotiations on the 


T he 


then proceeded to decide several issues 


until disposition of the former 


contract interpretation on the merits 


This decision seems to me to be wrong 


Since the policy ot 
desirability of 
party’s right to 
as the primary 


abstention is based in 


part on the respecting the 


challenged stand on the 
grievance machinery forum, 


I can see the logic in the Board’s taking 


jurisdiction at the instance of the aggrieved 
showing that the challenged 


party upon a 


party has refused to treat the matter as an 
contract procedures 
where the threshold 


interpretation, | 


issue submissible to 


However, question is 


one of contract am unable 


to discern any compelling reason why the 


aggrieved party should not be required, in 


the absence of such a showing, to exhaust 


the private remedies as a condition of seek 


ing a Board determination on the merits; 


nor do I see why the party whose conduct 
has been challenged should not be permitted 


2 Standard Oil Company of Ohio, 92 NLRB 
227 (1950). 
8% 95 NLRB 753 (1951). 
Aircraft Corporation, 47 
4 109 NLRB 930 (1954) 
% 112 NLRB 779 (1955) 
% California Portland Cement Company, cited 
at footnote 6 


See also Consolidated 
NLRB 694 (1943) 
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to stand on his right to have the matter 
taken first to the private forum. 


Indeed, a case can be made for requiring 
the aggrieved party, even where it estab- 
lishes that the other party has denied that 
the matter is arbitrable, to exhaust the 
judicial remedies that are available to it 
under the Lincoln Mills doctrine ™ (or under 
state procedures) by bringing an action for 
specific enforcement of the arbitration agree- 
ment. While I can see some merit in this 
position, particularly in terms of reducing 
the Board’s load, it seems to me upon re- 
flection to push the exhaustion requirement 
too far. 

The analogy to the doctrine of federal 
equitable abstention breaks down on this 
point. In cases involving the relationship 
between state and federal courts, the adju- 
dicative machinery to which the federal 
court defers is established by the law of the 
jurisdiction to which comity is being ex- 
tended, not by the parties to the controversy. 

In cases involving the relationship be- 
tween the NLRB and the arbitral forum, 
the adjudicative machinery to which the 
Board defers is established by the private 
agreement of the parties to the controversy, 
and it is to them (or at least to the one of 
them who desires to stand on the agree- 
ment) that comity is being extended, 


If the party whose conduct is at issue 
desires to forego any right it may have 
under the agreement to private adjudication 
of the matter, considerations of comity dis- 
appear. There is little point in extending a 
courtesy which, by hypothesis, is not wanted. 

Since a federal court will not stay an ac- 
tion for breach of contract brought under 
Section 301 if the matter at issue is not 
arbitrable,” it can be argued that the NLRB 
should, in the interests of uniformity, follow 
a similar course. Thus, whether the Board 
will take hold cf the matter or relinquish 
or postpone the exercise of jurisdiction 
should depend upon its determination of the 
issue of arbitrability. 

However, the analogy has weaknesses. 
The federal courts are under a statutory 
mandate designating them as the primary 


forum for the adjudication of private rights 
and duties created by the contract. The 
Board is subject to no such compulsion, It 
is not its function to give remedies for 
breach of contract in every case where juris- 
diction lies.” Its task, in broad terms, is 
to effectuate the public policies of the act, 
and it has the power to exercise consider- 
able discretion in determining how it may 
best utilize its limited resources to attain 
those objectives. Moreover, as pointed out 
above, one of the policies of the act is to 
respect the freedom of the parties to enter 
into private arrangements for the disposi- 
tion of questions of contract interpretation. 


Furthermore, if the Board gets into this 
business, there is a danger that it will in- 
volve itself in some of the same difficulties 
that have plagued the courts. Take, for 
example, the 1958 decision in the Beacon 
Piece Dyeing and Finishing Company, Inc. 
case” in which the Board apparently ig- 
nored the existence of the contract grievance 
procedure. The was: Did the em- 
ployer commit an unfair labor practice by 
increasing workloads and granting a wage 
increase without notifying the union? The 
disposition of this issue turned on the an- 
swer to two questions: (1) Had the union 
waived its right to have the company bar- 
gain on the matter of workloads by drop- 
ping its demand for a restrictive provision 
in contract negotiations? and (2) Had the 
union waived its rights as to general wage 
increases by conceding in contract negotia- 
tions that management had the right to 
make merit increases? 


issue 


Although the company was willing to 
submit these questions to arbitration, the 
Board went to the merits and held that the 
unilateral action constituted an unfair labor 
practice. It is possible to rationalize the 
Board’s intervention at this point on the 
ground that the soundness of the union’s 
position on the merits was so clear that 
there was no bona fide issue for arbitration. 
The thing that troubles me about this ration- 
ale is that it sounds suspiciously like the 
mischievous Cutler-Hammer doctrine.” 


I am inclined to think that the 
course is to require exhaustion of remedies 


wiser 





" Textile Workers Union of America v. Lin- 
coln Mills, 32 LABOR CASES { 70,733, 353 U. S. 
448 (1957). 

1%’ Markel Electric Products v. United Elec- 
trical Workers, 22 LABOR CASES { 67,391, 202 
F. 2d 435 (CA-2, 1953). Cf. Signal-Stat Corpo- 
ration v. Local 475, United Electrical Workers, 
30 LABOR CASES { 70,090, 235 F. 2d 298 (CA-2, 
1956). 

”% United Telephone Company, 112 NLRB 779 
(1955). 
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20121 NLRB, No. 113 (1958). 

21 International Association of Machinists v. 
Cutler-Hammer, Inc., 12 LABOR CASES { 63,574, 
271 App. Div. 917, 67 N. Y. S. 2d 317, aff'd, 
13 LABOR CASES { 63,931, 297 N. Y. 519, 74 N. E. 
2d 464 (1947). (If the contract language does 
not require interpretation because it is unam- 
biguous, that is, permits of only one tenable 
construction, there is no arbitrable dispute.) 


July, 1959 @ Labor Law Journal 





in the types of cases under discussion, If 
the arbitrator dismisses the cause on the 
ground that it is not arbitrable, it is plain 
that adequate private procedures are not 
available for authoritative resolution of the 
question of contract interpretation. It fol- 
lows, of course, that the NLRB should at 
this point take hold of the matter. 


The same policy should obtain in cases 
involving the propriety of an employer’s 
refusal to bargain over proposed changes 
in the “unwritten” terms of employment. 


The question in these cases is whether the 
party resisting change has a duty to bargain 
over the proposal. This in turn depends 
upon an interpretation of the contract, that 
is: Does it contain an understanding that 
the term or condition at issue is not to be 
altered during the life of the document?” 
The party opposing change may, if he de- 
sires to stand on contract procedures, press 
for an affirmative answer on the grounds 
that (1) the term or condition is, despite 
the insistence of the other party to the con- 
trary, embodied and integrated in the writ- 
ing; (2) acceptance of the proposed change 
would conflict with the written terms of 
the agreement—for example, the “manage- 
ment rights” clause or a waiver provision; 
or (3) the scope of the agreement and the 
history of the negotiations which led to its 
execution support the inference that the 


parties intended to leave the matter status 


in quo for its duration. 


These issues involve an interpretation of 
the contract and would, accordingly, be sub- 
ject to the usual contract machinery. The 
abstention policy sheuld therefore be applied. 


Similarly, the policy should be applied in 
cases involving employer discipline for con- 
certed conduct that allegedly violated the 
agreement, and union action allegedly in 
violation of the agreement. The former 
situation is illustrated by the 1956 decision 
in the Knight Morley Corporation case.” 

There were three issues: (1) Was the 
walkout by buffers before the end of a shift, 
on the ground that their health was being 
endangered by malfunctioning 
violation of the no-strike clause of the con- 
tract and unprotected concerted activity? 
(2) Was their discharge by the company 
an unfair labor practice? (3) Was the 
strike in protest over the discharges a viola 
tion of the no-strike clause? 


blow ere. @ 


The disposition of issues (2) and (3) de 
pended upon the answer to issue (1) 
(1) was submissible to the contract griev- 
ance machinery. Although the Board pro- 
ceeded to decide it, holding on the basis of 
an interpretation of Section 502 of Taft 
Hartley that the walkout by the buffers was 
not a strike and hence was protected con 
certed activity, the consistent 
with the abstention policy. 


Issue 


decision 1s 
The agreement 
containing the grievance procedure had ex- 
pired, and the employ er had refused there 
after to bargain on the grievances. 


The latter situation involves the Board’s 
doctrine that a strike in violation of a con 
tract is a refusal to bargain.“ While the 
soundness of this position is subject to seri 
doubt on the ground that it involves 
the business of specifically 


ous 
the Board in 
enforcing no-strike promises—a job which 
Congress entrusted to the courts—the ob- 





= Case cited at footnote 8. 

Knight Morley Corporation, cited at foot- 
note 1. This decision does, however, present a 
marginal situation. Moreover, it has one 
rather puzzling aspect 

In the first piace, the fifth step of the griev- 
ance procedure did provide for ‘‘permissive’’ 
arbitration, that is, the parties had the option 
of seeking arbitration At one point prior to 
expiration of the contract, both had attempted 
to arrange for arbitration but had been unable 
to agree on an arbitrator. However, the union 
might have pushed the matter further by in- 
voking the contract procedure calling for a 
panel of three arbitrators, one named by the 
union, one by the company, and the third 
:chosen by the two partisans. Since the union 
did not take this step, the Sixth Circuit, al- 
though it enforced the order on independent 
grounds, concluded that the Board had erred 
in holding that the employer had violated Sec- 
tion 8(a)(5) by refusing to bargain at large 
on the propriety of the discharge of the buffers 
since, said the court, the union’s rights under 
the arbitration clause survived the expiration of 
the contract. (NLRB v. Knight Morley Cor- 
poration, 33 LABOR CASES { 71,148, 251 F. 2d 753 


IRRA Annual Spring Meeting 


(CA-6, 1957).) Since the company had taken 
the position after the contract expired that the 
grievances had expired with it, it seems to me 
that the Board was correct in taking hold of 
the case on the ground that the logic of the 
employer's position led to the conclusion that 
he was, in effect, denying arbitrability of the 
grievance 

In the second place, the Board did not actu 
ally decide the question of whether the walkout 
by the buffers violated the contract It held 
rather, that the walkout was caused by ab 
normally dangerous working conditions within 
the meaning of Section 502: was not therefore 
a strike in a statutory sense: and hence con 
stituted protected concerted activity. The Sixth 
Circuit agreed with the Board on this point 
concluding that the language of Section 502 
exempting such conduct from the statutory 
definition of a strike made the presence of the 
no-strike clause in the contract immaterial 
But query Why was this so? Is it not pos- 
sible that the parties intended, by executing the 
no-strike agreement, to give the term “‘strike 
a broader meaning than the statute gives it? 

“% United Mine Workers of America, cited at 
footnote 11. 
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jection is irrelevant in the context of the 
present discussion. 


The point is that the disposition of the 
unfair labor practice question turns on a 
point of contract interpretation: Did the 
strike violate the agreement? Accordingly, 
the abstention policy should apply. 

The foregoing situations are all cases where 
the Board should on principle relinquish, 
rather than merely postpone, the exercise 
of jurisdiction. Where the arbitrator’s find- 
ings of fact as to the conduct of the defend- 
ant and his conclusion as to the validity of 
that conduct under the contract will obviate 
any need to consider its validity under the 
NLRA, the Board should dismiss the charge. 


However, this proposition is predicated 
on an assumption which may not always 
turn out to be well-founded: to wit, that the 
issue is arbitrable. Suppose, for example, 
that the exhaustion doctrine that I have 


suggested is applied, and the charge is dis- 


missed. The arbitrator subsequently holds 
that the matter is not arbitrable. During the 
interim the six-month statute of limitations 
of the NLRA has run.” The aggrieved 
party then has no forum in which to seek 
disposition of the matter on the merits, ex- 
cept perhaps an action for breach of con- 
tract under Section 301. Accordingly, the 
wise exercise of discretion calls for the Gen- 
eral Counsel to hold the charge without 
action, thus tolling the statute of limitations, 
until the issue of arbitrability has been settled. 


If the matter is found not to be arbitrable, 
he should issue a complaint. If it is found 
to be arbitrable and an award is made on 
the merits, he should dismiss the charge. 


Take, for example, a case where the com- 
pany has refused to bargain over a proposed 
change in an “unwritten” term of employ- 
ment on the ground that the union has 
waived its statutory right to have manage- 
ment bargain over the matter during the life 
of the agreement, If the arbitrator upholds 
the position of the company, the Board 
should wash its hands of the matter on the 
ground that the contract, as interpreted in 
the forum to which the parties have mu- 
tually agreed, negates the existence of any 
duty to bargain about the merits of the 
proposal. 


I cannot, offhand at least, conceive of a 
situation involving the types of cases under 
discussion where the Board should not give 


force to the arbitral award. Even in the 


pre-Taft-Hartley Act Timken Roller Bearing 
case ™ (in which the Board paid little or no 
mind to the fact that the issues between the 
parties were submissible to existing griev- 
ance machinery) it decided, on the question 
of the propriety of the company’s action in 
unilaterally revising and reissuing a manual 
of rules and instructions to the employees, 
that as a matter of discretion, it should not 
go to the merits since an arbitrator, at the 
instance of the union, had held that the com- 
pany was within its rights in taking the action. 


Abstention Policy—Second Type 


The second proposition of the suggested 
policy of abstention is as follows: The Board 
should not take hold of any issue of contract 
interpretation that is cognizable wnder the 
grievance and arbitration procedure of the 
agreement where the disposition of the contract 
issue may avoid the necessity for facing an 
unfair labor practice issue. 


Situations in Point—The pertinent cases 
are those where an authoritative interpreta- 
tion of the contract is necessary in order to 
whether or not an unfair labor 
practice issue is raised. They are contro- 
versies in which the question is: Does the 
contract, as interpreted and applied, author- 
ize or permit conduct which either violates 
a statutory duty or invades a statutory right? 


determine 


The basic policy underlying this proposi- 
tion may be formulated as follows: Where 
an arbitrator’s findings of fact as to the 
conduct of the defendant and his conclu- 
sions as to its validity under the contract 
may obviate any need to consider its validity 
under the NLRA, the General Counsel 
should hold the charge but take no action 
pending an authoritative interpretation of 
the contract. Otherwise he may 
unfair labor practice question prematurely 
and gratuitously. 


raise an 


For instance, suppose an employee is dis- 
charged under a union security provision 
for failure to acquire or retain union mem- 
bership. If the arbitrator holds that the 
discharge violated the contract, there is no 
necessity for facing an unfair labor practice 
question. On the other hand, if he holds 
that the discharge was permitted or required 
by the contract, the unfair labor practice 
issue must be faced. The situation is clearly 
one in which the Board should postpone the 
exercise of jurisdiction pending the disposi- 
tion of the contract question. 





25 Sec. 10(b). 
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However, the situation is not one in which 
the Board should necessarily give full force 
to the arbitral award. It should accept the 
interpretive gloss given the contract provi- 
sions by the arbitrator, but it does not 
follow that it should foreclose itself from 
finding that the contract as construed and 
applied violated the act. Indeed, it would 
seem that the Board must inde- 
pendent judgment on that question. 


The Wertheimer and Monsanto Chemical 
cases,” both of which involved the question 
of whether employee discharges pursuant to 
an agreement infringed upon Section 7 
rights, illustrate the application of this prin- 
ciple. Arbitral awards become as much a 
part of the contract as if they had been 
written in nunc pro tunc.” If the arbitrator 
had held in these that the dis- 
charges violated the agreement, there would 
have been no necessity for facing the unfair 


pass an 


two cases 


labor practice question. 

Since, however, he held the other way, 
the Board had to face the issue of whether 
the contract as interpreted and applied con- 
flicted with the statute. 


I am not troubled by the fact that in the 
Monsanto case the Board ignored the fact 
that the discharged employee had agreed to 
be bound by the award, for the rights at 
stake were public, not private. 


I do, however, have difficulty in reconcil- 
ing the Monsanto decision with the decision 
in the Spielberg case,” where the Board 
accepted an arbitrator’s judgment that four 
strikers were not entitled to reinstatement 
in part because they had participated and 
acquiesced in the arbitral proceedings, This 
seems to me to be a case in which the 
Board went too far in deferring to an arbi- 
trator’s award. While I think that it is 
sound policy for the Board to accept the 
findings of the arbitrator in such cases, | 
think it should evaluate those findings against 
the statutory standards rather than to es- 
chew the exercise of jurisdiction. 


Possible Exceptions 


There are two types of cases to which 


the doctrine of abstention, as heretofore ex- 
plicated, should not be applicable. 


The first type concerns the question of 
whether a contract provision is invalid per se 
where the provision appears to be vulner 
able to attack on its face—that is, it is not 
susceptible to an interpretation which will 
either avoid the unfair labor practice issue 
or save its legality.” 

Here again, however, there is some danger 
that the Board will, in passing judgment on 
the question of whether the contract provi- 
sion is subject to attack on its face, im- 
properly intrude itseif into the arbitral process 
For example, in the Standard Oil case," the 
employer unilaterally amended a group-in- 
surance plan. It was manifestly clear to the 
3oard that the language of the contract 
could not possibly be construed so as to find 
that the union had palpably and unmistak- 
enly waived its right to have the employer 
bargain on the matter. But it not so 
clear to the Sixth Circuit, which remanded 
the case for receipt of evidence on the ques 
tion of whether the was submissible 
to the grievance machinery.” 
the analogous Cutler-Hammer doctrine raises 
its head. Accordingly, the Board should be 
chary about invoking this exception to the 
abstention policy. 

The 
the question concerns whether conduct con 
violation of the agreement, an 


was 


issue 


Once more, 


second possible exception is where 
Stitutes a 
unfair labor practice, or both. The situation 
in point arises when the contract duty and 
the statutory duty coincide, and the issue is 
Does the contract as interpreted and applied 
vindicate a right or duty which parallels 
a statutory right or duty? 


For instance, suppose that a contract pro 
hibits the discipline of employees for engaging 
in union activity. An employee is discharged 
grievance on an 
contractual proscription, 


and grounds his alleged 
violation of the 
which happens to parallel the statutory duty 


set forth in Sections &8(a)(1) and 8(a)(3) 


This is not a case where a determination 
of the contract question is either dispositive 
of the unfair labor practice question or neces 
whether an unfair 
It is 


sary in order to decide 
labor practice question must be faced 
a case where the issues are separable and 
independent. For 


discharge of an employee may constitute a 


an obvious example, the 





27 Cf. Wertheimer Stores Corporation, cited at 


footnote 1: Monsanto Chemical Company, 97 
NLRB 517 (1951). 
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moreland Coal 


Workers of America (West- 
Company), 117 NLRB 1095 
(1957), enf. den., 35 LABOR CASES { 71,616, 258 
F. 2d 146 (CA of D. C., 1958) 

2» Spielberg Manufacturing 
NLRB 1080 (1955). 
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breach of the contract but not be an unfair 
labor practice.” 

On the other hand, the converse may be 
true. An arbitrator may conclude on the 
basis of his findings of fact and interpreta- 
tion of the agreement that the employer, so 
far as contractual rights or duties are con- 
cerned, was entitled to discharge an em- 
ployee. Such a decision would not, on the 
basis of the principles discussed under our 
second proposition, foreclose the NLRB 
from concluding (even though it accepted 
the arbitrator’s findings of fact and conclu- 
sions as to the contract issue) that the dis- 
charge violated Sections 8(a)(1) and 8(a)(3). 

A primary purpose of the abstention 
policy is to avoid gratuitous and premature 
decisions of unfair labor practice issues. In 
the situation under consideration the con- 
clusions of the arbitrator as to the meaning 
of the contract are largely irrelevant to the 
determination of the issues before the Board. 
Hence, it can be argued that no useful pur- 


pose is served by postponing the exercise of 
jurisdiction. However, there is a good deal 
to be said even in this situation for applying 
the policy of postponing the exercise of 
jurisdiction pending exhaustion of the griev- 
ance machinery. 

If the arbitrator finds that the discharge 
violated the contract and directs reinstate- 
ment of the employee with back pay, the 
NLRB would dissipate its energies by press- 
ing ahead on the unfair labor practice issue. 

Only if the arbitrator came out the other 
way would it be fruitful for the Board to 
proceed. Even then, I am inclined to think 
that the Board should, out of respect for the 
integrity of the private arrangement to 
which the parties had committed themselves, 
accept the arbitrator’s findings of fact (and 
conclusions as to the meaning of the con- 
tract, insofar as pertinent) and adjudge the 
unfair labor practice issue accordingly. 


[The End] 





Interrelationships in the Interpretation of 


Collective Bargaining Agreements 


By ROBERT A. LEVITT, Attorney, New York City 


At THE OUTSET I wish to compli- 
ment Professor Wollett on a very fine, 
carefully thought-out and thought-provok- 
ing paper. 

I also wish to make it clear that I sub- 
scribe completely to Professor Donald Wol- 
lett’s basic that the NLRB should, 
in general, eschew the assumption of juris- 
diction over issues of contract interpretation 
which are subject to grievance and arbitra- 
tion provisions of a collective bargaining 
agreement where the resolution of the con- 
tract issue may avoid the necessity for an 
unfair labor practice charge. In fact, I would 
be inclined to go somewhat further than 
Professor Wollett. I would state as a general 
proposition that the Board should, wherever 
possible, refrain from asserting jurisdiction 


thesis 


over a controversy during the life of a col- 
lective bargaining agreement where the parties 
themselves have established a private mecha- 
nism for resolving the dispute. 

In the brief time allotted to me, I should 
like to elaborate on this matter and also to 
point out a few areas of disagreement be- 
tween myself and Professor Wollett. Before 
doing so, however, a few general observa- 
tions relevant to the subject of our discussion 
are in order. 

First, we must bear in mind that the 
prevailing national view of the role of gov- 
ernment in labor-management relations is 
that government should do everything within 
its power to encourage labor and management 
to work out their problems with as little 
government interference as possible. Volun- 
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tary arbitration is one of the principal vehicles 
through which this may be accomplished.’ 
NLRB 


such, 


noted that the 
agency and, as 


It is also to be 


is an administrative 


possessed of considerable discretion and flexi- 


bility. The act which it is charged with ad- 
ministering and the concepts embodied in 
it are not fixed, immutable or unyieiding to 
the ever-changing and developing character of 
labor-management relations. I agree whole- 
heartedly with Archibald Cox and John T. 
Dunlop that the responsibility of the NLRB 
for “formulating rules of decision” does not 
require “shrinking a vital institution [col- 
lective bargaining] into a verbal concept.” * 


In fact it is the national labor policy, as 
specifically directed in the Taft-Hartley Act, 
to encourage execution of arbitration agree- 
ments and to provide adequate means tor 
enforcing them. Section 203(d) declares: 


“Final adjustment by a method agreed 
upon by the parties is hereby declared to 
be the appropriate method for settlement of 
grievance disputes arising over the applica- 
tion or interpretation of an existing collec- 
tive-bargaining agreement.” 

Section 301 gives further evidence of Con- 
gressional intention that adherence to contract 


‘In this connection, note the following ex- 
cerpt from an address delivered by the outgoing 
president of the National Academy of Arbitra- 
tors, Paul N. Guthrie, entitled ‘Arbitration 
and Industrial Self-Government,’’ which ap- 
peared in The Arbitrator and the Parties (pro- 
ceedings of the eleventh annual meeting of the 
National Academy of Arbitrators) : 

‘In our system the primary function of gov- 
ernment in labor-management relations is to 
use its power and influence to foster and shape 
those conditions that will best contribute to 
the ability of labor and management to work 
out their problems under a system of industrial 
self-government of their own creation and under 
their own direction and control. volun- 
tary arbitration is an indispensable part of this 
system of industrial self-government.” 

? Their article entitled ‘“The Duty to Bargain 
Collectively During the Term of an Existing 
Agreement,”’ 63 Harvard Law Review 1097 
(May, 1950), considers the question of whether 
or not the obligation ‘‘to bargain collectively,” 
which is applicable when a contract is being 
negotiated, carries over into other phases of 
the parties’ relations. The article then goes on 
to decry ‘‘a rigid concept of collective bargain- 
ing which imposes identical duties despite 
changing circumstances,’’ and points out 

“The words of Section 8(a)(5) were chosen 
with the generality of constitutional provisions 
rather than the exactitude of corporate trust 
indentures ‘The standard set up by the statute 
is not a rule of law: it is rather a way of life 
Life in all its fullness must supply an answer 
to the riddle.’ Thus Section 8(a)(5) 
‘generally has been considered to absorb and 
give statutory approval to the philosophy of 
collective bargaining as worked out in the labor 


IRRA Annual Spring Meeting 


grievance and arbitration procedures is con- 
sonant with the obligation imposed by Section 
8(a)(5) of the act.’ 


Moreover, the legislative history of both 
the Wagner and Taft-Hartley Acts and 
diverse authorities as well support the propo- 
sition that the enforcement of collective 
bargaining agreements should be left to the 
mechanism set up by the parties themselves 
and the usual processes of law rather than 
to the National Labor Relations Board. 
As Messrs. Cox and Dunlop pointed out: 

“The emphasis laid on collective bargain- 
ing contracts in the Wagner Act debates 
would seem to show that Congress did not 
NLRB to disregard contractual 
administration of the 


intend the 
undertakings in its 
Act.” * 

Similarly, when the Taft-Hartley Act was 
being considered by Congress, a proposal 
to confer authority on the Board to remedy 
alleged breaches of contract was deleted in 
conference, with the following observation 

“Once parties have made a collective bar- 
gaining contract the enforcement of that con 
should be left to the 
and not to the 


usual 


National 


processes 


Labor 


tract 
of the law 
Relations Board.” 


movement in the United States’ In ad- 
ministering the statute the NLRB must make 
the philosophy sufficiently concrete for day-to- 
day application, but the necessity for formulat- 
ing rules of decision does not require shrinking 
a vital institution into a verbal concept 

os . The labor movement has by and 
large accepted the view that contractual com- 
mitments concerning both substantive conditions 
of employment and procedural arrangements 
are to be honored until the contract expires 
Collective bargaining therefore normally takes 
the form of negotiations when major conditions 
of employment to be written into an agreement 
are under consideration and of grievance com- 
mittee meetings and arbitration when questions 
arising in the administration of an agreement 
are at stake. The emphasis laid on collective 
bargaining contracts in the Wagner Act debates 
would seem to show that Congress did not in- 
tend the NLRB to disregard contractual under- 
takings in its administration of the Act."’ 

‘Section 301, which facilitates actions for 
breach of a collective bargaining agreement 
also shows that insistence on following the 
contract grievance procedure does not violate 
Section 8(a)(5). . For it is unreasonable 
to suppose that Congress enabled an employer 
to recover damages caused by a union's fail- 
ure to adhere to a stipulated grievance procedure 
and at the same time authorized the NLRB to 
prosecute the employer for refusing to deviate 
(Cox and Dunlop, work cited at footnote 2.) 

' Work cited at footnote 2 

>Conf. Rept. 510 on H. R 
Ist Sess., pp. 545-546, quoted by the Supreme 
Court in Textile Workers Union v. Lincoln 
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This thesis was particularly well put by 
Gerhard Van Arkel, General Counsel to the 
NLRB under the Wagner Act, as follows: 


“This is not the place to examine the 
manifold advantages of a system of free 
labor—which means, precisely, freedom from 
Government control. If the mid-30s called 
for a degree of governmental intervention 
unknown to that point, the need has largely 
dissipated. The members of the NLRB 
have shown a commendable tendency in 
various ways to diminish the degree to 
which the Government will assume responsi- 
bility for these decisions. they can 
now make their greatest contribution by 
the adoption of policies which respect orderly 
and settled collective bargaining relationships, 
the use of voluntary machinery and the 


right of parties to make such agreements as 
they choose with a minimum of governmental 
supervision.” (Italics supplied.)° 


The present chairman of the Board, Boyd 
Leedom, espoused substantially the same views 
when he said: 

“T believe that to as great an extent as 
possible employer and union should adjust 
their differences without seeking our [NLRB] 
help.” * 

It follows, in short, that the Board should 
step aside, wherever it is feasible to do so, 
where the parties themselves—through free 
collective bargaining—have established their 
own form of self-government which might 
dispose of problems with which the Board 
might otherwise have to treat—subject, of 
course, to such overriding considerations as 
the fact that the parties’ alternative method 
of resolving their differences will not do 
violence to the national labor policy as ex- 
pressed in the act and, particularly, will not 
compromise nor destroy the rights of in- 
dividual employees. To put it somewhat 
differently, it would seem anachronistic for 
the Board to seek in the present matured 
state of labor-management relations to inject 
itself unduly at every stage of the relation- 
ship, especially when the parties have estab- 
lished their own modus vtvendi for settling 
their controversies in the collective bargain- 
ing agreement. In the present milieu of 
labor-management relations, the Board should 
be primarily concerned with establishing bar- 
gaining units and such bargaining rules as 


will lead to collective bargaining agreements 
—what have been termed the “threshold 
problems” of labor-management relations. 
The Board should be increasingly less con- 
cerned with the relationship of the parties 
after agreement is reached, where the agree- 
ment itself provides an adequate machinery 
for resolving their disputes. 


We will turn now to a few more specific 
comments concerning Professor Wollett’s 
paper. While I agree completely with Pro- 
fessor Wollett’s basic theme, we do part 
company somewhat when it comes to the 
matter of determining, and the matter of 
who is to determine, whether a dispute is 
“cognizable” under the arbitration provisions 
of the collective bargaining agreement, such 
as to call for Board abstention. Professor 
Wollett would have the Board inject itself 
more directly in determining issues of arbi- 
trability, for he says: “Whether the Board 
will take hold of the matter or postpone the 
exercise of jurisdiction shoud depend upon 
its determination of the issue of arbitrability.” 


It seems to me that the arbitrability ques- 
tion arises in either one of two ways: The 
party charged with an unfair labor practice 
refuses to go to arbitration or takes the 
position that the issue is not arbitrable or, 
conversely, the party charged with an unfair 
labor practice contends that the issue is 
arbitrable. 

In the first situation, Board abstention 
would put the charging party to the bur- 
den of going to court to compel arbitration 
and then, if the court should find the issue 
not arbitrable, return to the NLRB. While 
there may be situations where the Board 
might feel constrained to compel the charg- 
ing party to exhaust its judicial remedies 
before going to the Board, such a procedure 
arguably, in many instances, imposes a large 
burden on the charging party. With respect 
to the second situation—that in which the 
charged party asserts that the issue is arbi- 
trable—the better rule would seem to me to 
be that the should not arrogate to 
itself the question of determining whether 
the issue is arbitrable, but only whether or 


Soard 


not the party asserting an arbitrable issue, 
as a defense to the charge, is acting in good 
faith. In this view, I agree with the follow- 
ing statement by Professor Cox: 





*Van Arkel, ‘“‘Twenty Years of the NLRB: 
Unit and Contract Bar Problems in Representa- 
tion Cases,"’ 16 Ohio State Law Journal 360, 
379 (1955); Samoff and Summers, ‘‘The Effect 
of Collective Bargaining Provisions on NLRB 
Action,"’ 8 Labor Law Journal 676 (October, 
1957). 
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“The NLRB should not attempt to resolve 
a controversy over the arbitrability of a dis- 
pute unless the party asserting the applica- 
bility of the contract procedure is acting in 
bad faith.” * 

It is recognized, of course, that in declin- 
ing the assumption of jurisdiction in favor 
of arbitration where arbitrability is contested 
or questioned, the Board would be obliged 
to take cognizance of the very practical con- 
sideration that the act provides a six-month 
statute of limitations on unfair labor practice 
charges. Hence, where there is a real ques- 
tion as to arbitrability, the Board could toll 
the statute simply by issuing a charge and 
holding it in abeyance.” 

Similarly, I do not quite share Professor 
Wollett’s concern that the Board’s relatively 
recent Beacon decision may portend any re- 
withdrawal from, the Board’s 
developing philosophy of abstaining from 
taking jurisdiction in situations where the 
parties have provided alternative 
resolution by private 
significant observation that Beacon can readily 


V ersal ot, or 


means ot 
agreements. It is a 


be distinguished, and, in fact, the Board in 
its decision took great pains to distinguish 
from Speidel. The Board apparently took the 
that Beacon in which the 
facts quite clearly showed that the employer 
had, in effect, conceded that the matter of 
workloads was a bargainable issue not covered 


view Was a Case 


by the collective bargaining agreement, vet 
refused to discuss the subject in bargaining 
More 


been 


which led to the current agreement. 
had 


proceeded 


over, atter the current agreement 


employer simply 
work loads with cor 


while apparently 


executed, the 
unilaterally to increase 
responding wage 
continuing to concede that the matter was 
not covered by the collective bargaining agree 
ment. In short, without further elucidation 
by the Board, it does not seem appropriate 
to regard Beacon as any reversal of the long- 
time trend of Board decisions. At most, 
Beacon seems to constitute further evidence 
that the 
bound by 
ad hoc approach to these problems. 


increases, 


Board, as always, refuses to be 


rigid concepts and employs an 


I also would dissent, at least partially, 
from Professor Wollett’s second major point, 
namely, that the Board should not 
hold of contract interpretation questions that 
have been settled by arbitration, unless “ap- 


take 


plying the standards developed by the Fed- 
eral Courts in actions to confirm or vacate 


awards .. . the decision would not be 


enforceable.’ 





| believe that to as great an ex- 
tent as possible employer and union 
should adjust their differences with- 
out seeking our [NLRB] help. 
—Boyd Leedom, NLRB Chairman 





It seems to me that such a standard would 
unduly restrict the Board. One 
ceive of arbitration awards which 
so plainly contrary to the purposes of the 
act and do such violence to it that the Board 
should assert jurisdiction 


can con 


may be 


though, admittedly, 
such cases are probably rare. Thus I would 
with the 

to abstain 
exercising jurisdiction in certain exceptional 


be inclined to go along Board's 


present policy in refusing from 


situations, such as cases where the conduct 
involved constitutes a flagrant disregard of 
the act; both and 
are arrayed against the individual employee 
and Board intervention 
to protect 


where employer union 


be comes necessary 


individual rights; where, in cer 
tain cases, the employee was not represented 
or was inadequately represented at the arbi 
tration hearing; or where there is any indi 
cation that there has been collusion between 
employer and union or an “agreed decision” 


at the expense ot the employee 

I would conclude these brief remarks by 
referring to the particularly 
of the United States Court of Appeals for 
the Sixth Circuit in Timken Roller Bearing 
Company v. NLRB, 12 Lasor Cases § 63,793, 
161 F. 2d 949 (1947) 

“Though the duty 


it may 


apt language 


to bargain is absolute, 
be channeled and directed by 
petitioner 
process but to 


a con 
agreement. . . the 
curtail the 
contractual 


tractual 
sought not to 
utilize the mechanisms for its 
adjudication bases 


ymmitments made 


prosecution. . lf 
no sanctions on c therein 
by the bargaining agent, it imparts futility 
to a bargaining process hopefully developing 
in the interest of industrial peace. If the 
law penalizes one party to the contract for 
standing on a bargain not itself 


of law, there may still be compulsion to bat 


violative 


gain, but the virtue of agreement vanishes 
It may well be that will 
much for a no-strike and orderly 


industry concede 
covenant 
grievance procedures. It also result 
that it will concede little for 


performance of which may be insisted upon 


may 
promises, the 


only at the risk of condemnation for unfair 
The law, we think, does 


[The End] 


labor practices 


not compel such result.” 
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in Local Unions 
By JACK BARBASH 
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HIS is a trial run of a scale of leader- 

ship influence in the local union. The 
values on the scale begin with strong indi- 
vidual leadership on one end, fusing into 
successively weaker expressions of leader- 
ship influence. The scale has two main 
segments, individual leadership and collec- 
tive leadership. The raw material for the 
leadership values along the scale is derived 
from part of the sizable stock of local union 
case studies. Words like “scale” and 
“values” are used in a figurative meaning; 
there is no intent to suggest mathematical 
preciseness. 

This paper is part of a general discussion 
dealing with the inter-relationships between 
public and private programs in the regula- 
tion of internal affairs of unions. My justi- 
fication for discussing a topic that seems to 
be at several removes from this theme is 
that, I think, we need to know more than 
we do about prevailing private practice before 
we can sensibly talk about the public inter- 
est. As it is, this paper goes only part of 
the way in prevailing practice because it 
deals only with prevailing democratic practice. 

I have been able to identify six main 
points of reference along the leadership 
scale: (1) the “charismatic” leader; (2) the 
ideological leader; (3) the leader as power 
“operator”; (4) the administrative leader; 
(5) collective leadership of one kind or 
another; and (6) effective control by the 
membership. 


oe 4 4 7? 

Charismatic’’ Leader 

The “charismatic” leader literally leads in a 
creative, imaginative way. By temperament he 
seeks the new because it is new and mini- 


mizes the old because it is old. He thinks 
in broad and magnitude. He is 
public-relations-minded, and thinks in terms 
of plan and program. 


scope 


We have undoubtedly an authentic char- 
ismatic leader in the man identified by 
Maurice Neufeld as the “business manager” 
of Local 3 of the International Brotherhood 
of Electrical Workers in New York City." 
It is generally known that the “business 
manager” is Harry Van Arsdale. “The most 
important single force within the admin- 
istrative life of the union,” writes Neufeld, 
“is the personality, human sympathy, his- 
torical perception, philosophy and energy” 
of the business manager of Local 3. Under 
his leadership the local has grown from 
7,000 to more than 30,000 members. 

The core of the local’s interest is, to be 
sure, the classic job control of the craft 
union but with the difference in Local 3 
that job control has been given new dimen- 
sions. Van Arsdale has created the “wel- 
fare union” which is breathtaking even in 
a simple listing: death benefits, pensions, 
disability pensions, supplemental pensions, 
hospitalization and surgery, serious injury 
benefit, tool and work clothes replacement 
benefit, convalescent home benefit, scholar- 
ship benefit, dental benefit, diagnostic and 
preventive services, a loan fund, housing 
projects and vacation expenses. “Yet,” 
Fortune magazine comments, “the industry 
seems to manage the burden.” Contractors 
themselves have been beneficiaries of the 
welfare union. A surplus in the administra- 
tive fund of the welfare plan was spent for 
a $10,000 life insurance policy for two prin- 
cipals of each of the 600 member firms 
and for assessments of the New York State 
Disability Fund, which are usually borne 
by the employers. 

Charles Yale 
Van Arsdale: “There are gaps in the man, 


Harrison has said about 





1 Maurice Neufeld, Day In, Day Out With 
Local 3, IBEW (Cornell University, New York 
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or local opportunities to gain a concession.” 





in the human sense, but he is still basically 
a rank-and-filer. He thinks his men 
and reacts like them, but with greater acute- 
He has the dedication of a crackpot, 


like 


ness. 
but he is enormously sane.’ 
The local meetings of Local 3 are, ac- 
cording to Harrison: “unbelievable 
There are long debates from the floor, with 
every man who has something to say getting 
his chance, items in the treasurer’s report 
being challenged: ‘$600 for postage, that’s 
a lot of money Brother Chairman, why 
can’t we send postcards?’” It was “democ- 
racy carried almost to the point of tedium.” 


Van Arsdale “administers efficiently and 
often in a consciously ingenuous manner. 
His methods are controlled and tight. He 
devices, however, with a 
democratic spirit of friendliness, openness, 
and genuine interest in individuals. The 
breath of freedom within the administration 
of Local 3 is, therefore, partly illusory and 


surrounds these 


partly real.” * 

Another highly creative local union leader 
has been Harold Gibbons, director of the 
St. Louis Joint Council of Teamsters and 
executive vice president under 
Gibbons’ base is the several 
locals of retail, wholesale and warehouse 
workers in St. Louis. His labor health 
institute has been regarded as a pioneer and 
model of superior health care financed by 
a negotiated health and welfare plan. 

Arnold Rose observes: “In December 1945 
Gibbons received the CIO award for carry- 
ing out a no-discrimination policy. Among 
the activities for which the union received 
this award were: (1) Engaging in inter- 
racial sports in St. Louis’ largest public 
park, thereby establishing a precedent which 
led to general the park’s sports’ 
facilities by Negroes. (2) inter- 
racial banquets and balls in some St. Louis 
hotels, leading to a no-discrimination policy 
in at them. (3) Employing 
Negro office girls. (4) Putting no-discrimi- 
nation clauses into contracts with employers. 


currently 
James Hoffa. 


use of 
Holding 


least one of 


(5) Standing firm against wildcat strikes 
called to protest the upgrading of Negros.” * 

When Rose asked a sample of the mem- 
bership who they thought decided policies 
in the union, 20 per cent named the union’s 


"2 "Van Arsdale’s Tight Little Island,” The 


Reporter, April 11, 1950, p. 13 
Neufeld, work cited at footnote 1 
‘ Arnold Rose, Union Solidarity (Minneapolis, 








University of Minnesota Press, 1952), p. 26 
(footnote 20), p. 55 

*’ *‘Harold Gibbons—Hoffa's Left Hand,’’ New 
Republic, September 9, 1957. 
IRRA Annual Spring Meeting 
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director—that is, Gibbons; 39 per cent 
named the steward’s council; 30 per cent 
named the rank-and-file members, and 10 


per cent answered that they didn’t know 


Under Gibbons’ leadership the union has 
developed ambitious programs in education, 
in small group organizations and in com- 
munity political participation. The 
general was that Gibbons was 
the most powerful labor leader in the city 


of St. Louis. 


and 
consensus 


\ New Republic article on Gibbons re- 
ports that he $15,000 a 
secretary-treasurer of home 
cluding his expense account. 
been criticism of Gibbons’ “high 
His critics think he is “power mad,” 
Gibbons himself says, “Sure, I like authority 
lets me things “s 


earns year as 


his local, in- 
There has 
living.” 
and 
done. 


—because it get 


Subsequent to the Rose study Gibbons was 
a specific subject of a McClellan Committee 
investigation.® 


Arnold S. Tannenbaum and Robert L. 
Kahn describe another sort of charismatic 
The “Sergeant” local has 850 mem- 
bers and a long, militant history. At one 
of the regular union the 
local, “strong sentiment had been mobilized 
for strike action in order to obtain 
desired concessions from management. The 
proponents of this view had spoken vigor- 


leader.’ 


meetings of 


ously, and the attending members expressed 
agreement with their ideas. There was an 
obvious majority in favor of strike prepara- 
tions. Opposition was relatively weak and 


came mostly from some of the local officers, 


who cautioned the members against rash 
action. Their appeal, however, was ineffec- 
tual. Finally, the president arose. He 
expounded in simple, eloquent and forceful 
terms the need for the members to stand 
behind the bargaining committee The 
bargaining committee, he felt, could get 


exactly what they wanted without striking 
Furthermore, the strike 
by some of the members would ensnare the 
the the 
\ ten-minute speech- 


action advocated 


union in some of technicalities of 
Taft-Hartley law 
listened to with great attention by the mem- 
the tide 


completely supported the president's view 


bers—turned and a voice vote 


* United States Senate, Select Commi‘tee cn 
Improper Activities in the Labor o- Manace 
ment Field, Hearings, Pt. 39 and Pt. 40, 85th 
Cong., 2d Sess., 1958. 

* Arnold S. Tannenbaum and Robert L. Kahn 
Participation in Union Locals (Evanston, Row 
Peterson & Company, 1958), p. 28 
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Ideological Leader 


Further along the scale of personal leader- 
ship is the ideological leader. The ideology 
need not be, and increasingly is not, cast in 
the traditional Marxist mold. It is ideologi- 
cal in the sense that the leader has a con- 
scious commitment to a large view of 
society, labor-management relations or the 
role of the union. The ideological leader 
has much in common with the charismatic 
leader in his disposition to move out ahead 
of the membership. But the ideological 
leader differs from the charismatic leader 
in that his reference for action is likely to 
be a well-thought-out philosophy. Where 
the charismatic leader moves on the basis 
of intuition, the ideological leader moves on 
the basis of the larger view of the situa- 
tion. Like the charismatic leader, he be- 
lieves that it is the function of the leader 
to lead, and te lead vigorously. 

The National Planning Association’s study 
of the relationship between the Hickey- 
Freeman Company and the Amalgamated 
Clothing Workers of America in Rochester 
provides us with an insight into one of 
these ideological leaders.” The leader here 
is Abraham Chatman, manager of the Ro- 
chester Joint Board of the Amalgamated 
Clothing Workers. (The “ideological” label 
is mine, not the NPA’s.) 

Sidney Hillman's philosophy of union- 
management cooperation has provided the 
foundation stone of Chatman’s approach to 
the problems of the Rochester men’s cloth- 
ing market. The Amalgamated organiza- 
tion in Rochester is strong, and Chatman’s 
position as joint board manager is “un- 
challenged.” In the opinion of workers, 
company executives and union officers, Chat- 
man “has retained his position through 
genuine popularity. While many 
of the workers are aware that the leader- 
ship of their organization appears to be 
self-perpetuating, almost all vehemently as- 
serted that this was the democratic ex- 
pression of the membership and that no 
one, not even Abraham Chatman, could hold 
his office without rank and file approval.” 


What are the ingredients of the ideology 
in operation here?’ Essentially it can be 
characterized by what has come to be 
known as the Amalgamated’s “industry” 
point of view. Union decisions nationally 
and locally are based on the health of the 
whole industry “rather than on temporary 





or local opportunities to gain a concession.” 
The decisions may at times run counter 
to the sentiments of the rank and file “such 
as moderation in wage demands when costs 
are soaring, or strict adherence to a con- 
tract when, in the opinion of the workers, 
a strike or slowdown has been justified. 
And again the question must be raised: 
could a truly democratic organization main- 
tain such a logical and reasoned course 
and still retain its effective unity? The 
answer here seems to be ‘yes’ and the rea- 
son is this: over the years the philosophy 
that only what is good for the industry can, 
in the long run, be good for the workers, 
has become thoroughly accepted by the 
membership.” 


Chatman’s characteristic method of oper- 
ation is illustrated by excerpts from the 
minutes of the joint board. For example: 
“Last week a group of from 
Hickey-Freeman requested the office to se- 
cure an increase in wages for them. The 
manager informed them that such a move 
at the present time is impossible; however, 
when the time comes that it will be pos- 
sible to secure increases in wages, it will be 
done for all members in general, and not 
for any individual group.” 


pressers 


This occurred at another meeting: 3rother 
Chatman stated that because time and one 
half for overtime [this was in 1936] cannot 
be enforced in other union markets at the 
present time, due to uncontrollable causes, 
he proposed that we follow the procedure 
in other markets. He urged the Joint 
Board to be on guard and under these cir- 
cumstances, not place this market at a 
disadvantage with other clothing 
because in the long run our membership 
pays the price for it. The Joint Board 
adopted the recommendation.” 


centers 


The ideological leader—as exemplified in 
Chatman—much like the charismatic leader, 
is concerned with effective identification 
and participation by the union member with 
his union. To this end he will press for 
better attendance at union meetings and 
involvement, not only in the local union, but 
in the larger labor movement as well. Edu- 
cational and welfare functions of the union 
have a high priority on the program agenda. 


“Operator” 


The leader as “operator” is acutely con- 
scious of what is required to remain in 





5’ Donald B. Straus, Causes of Industrial Peace 
Under Collective Bargaining (Hickey-Freeman 
Company/Amalgamated Clothing Workers of 
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America, Case Study No. 4) (National Planning 
Association, 1949), pp. 60 and following. 
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George Strauss has studied building trades 











power and of the methods and _ tactics 
through which this is achieved. He tends 
to assess a situation both on its merits and 
on the implication of the situation for the 
balance-of-power forces. He puts a good 
deal of stock in his ability to keep things 
from getting out of hand in the local union 
and to contain rival claimants for position 
and prestige, who might by comparison re- 
flect unfavorably on him. 


The Rosens have provided many insights 
into this role of the leader as operator.” 
They base their observations on a study of 
21 business agents on the staff of a regional 
union organization with about 40,000 workers 
“from many manufacturing crafts, and at 
all levels of skill.” As the business agent 
sees his role, it is: “to represent his con- 
stituency, not passively, but in an active 
way by molding their behavior and beliefs 
and by actually initiating bargaining issues 
and selling them to the membership. 
[He] makes it explicit that ‘bread and 
butter’ membership demands cannot deter- 
mine completely the union’s operations in 
collective bargaining. 

“There is little place in his scheme of 
things for a short-sighted view born of 
emotion rather than of logic. The 
business agent recognizes that he must be 
sensitive to the demands of his member- 
ship, but he has faith in his power to shape 
many of these demands along appropriate 
lines.” He is conscious of the need “to 
have his finger on the pulse of the rank 
and file and to know not only what they 
want but how badly they want it.” Since 
he can’t see the rank and file personally, he 
builds up the shop stewards and the bargain- 
communication 
such 


ing committee as channels of 
The Rosens “frequently heard 
comments as these: ‘You have to explain 
and teach (and often select) the 
and committeemen so they will keep you 
informed and support you with the rank 
and file.’ Conspicuous by its absence, how- 
ever, is any mention of the 
committeemen’s active part in negotiations 
per se. Actually, in most cases, the bargain- 
ing committee plays only a supporting role. 


stewards 


stewards’ or 


“If the committee attempts to dominate 
the situation, pursuing its own interests 
or the specific demands of the membership, 
with strong disapproval 
agents. Moreover, the 


its action meets 


from the business 


business agents make quite a point of ‘con- 
trol of committee and stewards’ in evaluat- 
ing the competence of their fellow agents. 
The poor agent, in their eyes, is one who 
‘lets the committee get out of hand—loses 
contrel’,” 


Another example of the leader with a 
strong power awareness is the 
business agent of a laborers local in Illini 
City: “Although the union met once a 
month and many issues were discussed, the 
business agent’s recommendations were gen- 
erally followed. His attitude was well 
typified by a statement that he wasn’t one 
for letting one of his boys question his 
authority. It was either he or the steward 
(talking about a jurisdictional problem) and 
if he called a decision, the steward had 
better live up to it ‘It’s the case of 
him or me—one of us goes down the road. 
If I’m right, as long as I’m business agent, 
that’s that. If I happen to be wrong, then 
I have to let somebody else take my job’. 
In negotiations, the 
worked by himself, 
but all agreements 
membership.” *” The 
tion had held office 
2% years 


sense of 


business agent usually 
without a committee, 
were voted on by the 
business agent in ques- 
for 14 years, except for 
when he was in prison. 


whom the business agent 
him up like this: “You 
it takes a certain type of man who 
to keep a bunch like that under 
control—especially when the union has men 
who aren’t working. If there are 100 men 
out of work and an order comes in for six 


\ contractor 
dealt with 
know 
is able 


sized 


men, the 94 he doesn’t send out will all 
hate him ” 
Another “operator” type in Illini City, 


the business agent of a painters local, ex 
pressed himself as follows: “‘My men will 
do what I tell them. I don’t order them 
either. I sell my men. A lot of business 
agents don’t operate that way but I do. I 
sell my men on everything before I do it 
I explain to them point by point what we 


ought to do and why. I don’t give them 
orders, I give them reasons and I don’t 
have trouble with them either. They will 


listen to me. That is part of my job, selling 
my men on the best deal. If you can’t do 
that then you trouble I don’t 
know, maybe if I wasn’t so independent I 


have got 


could be an international man, but taking a 
lot of that guff is too much for me’.”™ 





“The Union 
Bragain- 


Rosen, 
Collective 


* Hjalmar and R. A. H. 
Business Agent Looks at 
ing,’’ Personnel, May, 1957. 

” Milton Derber and associates, 
agement Relations in Illini City 


IRRA Annual Spring Meeting 


Labor-Man- 
(Vol. I, The 





ee 


“We have a good organization now. We 





Case Studies) (Champaign, University of IIli- 


nois, Institute of Labor and Industrial Rela- 
tions, 1953), pp. 682-683. 
" Work cited at footnote 10, at p. 571 
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Although the contract provides for griev- 
ance machinery, it’s the union business 
agent who makes the “basic interpretation 
of the contract.” A member talked about 
the business agent’s power in these terms: 


“*Now [the business agent], he is honest. 
He won’t spend money wrong nor has he 
kept any himself. He runs everything legal 
and he’s honest, but the way I look at it 
there is just too much power and authority 
there for one man. It was voted to him— 
he came by it legal but it’s wrong, I think. 
Well, here is where it is wrong. You take 
the assistant business agent—he’s the presi- 
dent of the union and he’s appointed as 
assistant business agent by [the business 


agent]. Then there’s the girl in the office— 
she’s appointed by [the business agent]. 
Why, they are both appointed by [the 


business agent]! He has the power to hire 
and fire them or hire and fire whoever else 
he wants. The next election I would like 
to see the rank and file vote on it. 

By god, that’s just what the companies 
used to do! I think that all should rest 
in the rank and file’.” ” 


When the question of having a committee 
take an active part in the negotiations came 
up, the business agent opposed it and was 
successful in persuading the majority of 
the membership to vote down the use of a 
committee. However, as one member put it: 
“. . we do vote on everything for final 
action and it isn’t all his say.” * 


Administrative Leader 


The impulse of the local union leader to 
act on his own power is further diminished, 
but by no means eliminated, in the ‘“admin- 
istrative” His primary orientation 
is the job at hand. For example, the busi- 
ness agent in the construction industry is 
The building 


leader. 


intrinsically a one-man job. 
trades business agent may view his domi- 
nant role as a power operator or as an ad- 
ministrator, and perhaps a combination of 
both. Here I am trying to distinguish the 
local union leader who, while accommodating 
himself to the one-man character of his job, 
more toward the 
toward his_ per- 


himself 
than 


orient 
membership rather 
sonal drive for control and power. 


seems to 


George Strauss has studied building trades 
business agents in 13 unions in a commu- 
nity of 400,000. He draws none of these 
distinctions or generalizations; neverthe- 
less, if I read him correctly, it is possible to 
infer this validly from Strauss’ account: 


“. . . The most secure business agents, 
politically, are those who campaign 12 
months a year. Their contacts with mem- 
bers on the job and at meetings serve the 
dual purpose of revealing what the members 
want and of advertising the effectiveness 
of their own leadership. 


om The business agent can satisfy 
only a few of the demands made upon him. 
In self-defense against these pressures he 
has two alternatives. The first is to establish 
a set, formal system of distributing job 
opportunities and other advantages. (This 
is often called ‘going by the book’ and cor- 
responds to the formalized system of con- 
sidering grievances utilized in some industrial 
unions.) The second alternative is to en- 
gage in out-and-out favoritism, to give the 
best plums to your friends, and to leave the 
crumbs for the rank and file. This is pos- 


sible only when the agent has already 
strongly solidified his control of the union 
and has little fear of being kicked out. 


None of the business agents studied enjoyed 
such power.” (Italics supplied.)™ 


Strauss concludes “that the locals in this 
community were democratic, to the extent 
that the business agents were forced to be 
responsive to the desires of the members— 
with defeat looming if they were not. The 
degree membership participation and 
interest was higher than is common in in- 
dustrial unions of the same size.” He hy- 
pothesizes that “the effectiveness of the 
membership controls was to some extent a 
function of the local’s small size and 


: ; 
hesiveness.” 


of 


co- 


That the size of the community need not 
be a determining factor in the exercise of 
membership control is suggested in the 
Seidman group’s study of a plumbers local 
in one of the metropolitan centers in the 
Middle West, with a membership of about 
4,000 journeymen and 400 apprentices. Seid- 
man singles out the following comments 
from the rank and file concerning this local’s 
business manager:” 





"% Work cited at footnote 10, at p. 572. 
% Work cited at footnote 10, at p. 573. 
4 George Strauss, ‘‘Control by the Member- 
ship in Building Trades Unions,’’ American 
Journal of Sociology, May, 1956, pp. 533 and 
following. 
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At the farthest end of the scale of leader- 











“We have a good organization now. We 
have democracy here. You can get up and 
speak without fear of reprisal. And that’s 
always done. I’ve known steamfitters who 
had to leave the city because they became 
marked men who spoke against the leader- 
ship. This couldn’t happen in our union. 
He [the business manager] is a different 
kind of fellow compared to what we had 
in the old days. He believes in run- 
ning the union with brains not brawn. 

He cleaned up the union a long way from 
what it used to be. 

“We all got a voice now; we can say 
what we like. It’s not like the old days. 
If a guy tried to argue back with the leaders 
in those days, he’d get conked on the head 
with a spittoon. We didn’t know how the 
money was spent and when you'd ask you'd 
more than likely get a beating in the alley 
behind the hall. Now it’s not like that; we 
have our arguments and disagreements, but 
we discuss it and after it’s decided we’re all 
friends again.” 


Collective Leadership 


When we get to the category which I have 
designated as collective leadership, we reach 
a major division point. Instead of the in- 
dividual leader as the prime mover in the 
local union, we now observe leadership by 
a collectivity within the union. This is not 
to say that leader may not be more 
important than other leaders, but the lever- 
age for the exercise of power and influence 
comes from a group rather than an indi- 
vidual. Joint consent and participation of 
the leadership group is the dominant leader- 
ship characteristic here. 


one 


The tie that binds the collective leader- 
ship may be derived from common status 
interests involving (1) full-time paid leader- 
ship; (2) a strategic bargaining group; (3) 
ethnic kinship; (4) union old-timers; (5) a 
high-wage and skill group; or (6) a con- 
stitutionally authorized group. Finally, the 
leadership group may be bound together 
because nobody else wants the job 


The interest of the full-time paid leader- 
ship group in preserving its position against 
inroads by the volunteer shop leadership is 
what holds together the 21 business agents 
in a Midwestern joint board (described 
above as “operator” leaders, in a study by 
the Rosens, and here discussed in another 


work by them; I think the same group in 
this instance, however, can properly be used 
to illustrate two dominant tendencies in 
leadership style): 


“. . . The local unions have 
autonomy on purely local matters and, in this 
union, shop bodies have the final say on 
shop matters such as contract negotiations. 
(Shops and locals usually are not cotermin- 
ous, and shop matters, therefore, cannot be 
a local union concern.) It is the busi- 
ness agent assigned to the local or shdp 
who makes recommendations to the unit 
and meets dissenting remarks or requests 
for clarification that come off the floor. 
Usually his recommendations are not solely 
as a result of his own thinking however. 
They tend to be either based upon estab 
lished joint board policy (formal or in- 
formal) or to have been brought up at the 
business agents’ staff meetings for discussion 
and decision in cases where policy is not 
clear. The [business agents] group 
tends to reject any solutions to 
problems that would increase the authority 
of non-paid union officials even though a 
alternative on this basis 
undesirable effects.” ” 


formal 


possible 


rejection of an 


may have other 


The influence of a key, strategically situ- 
ated group within a larger group is another 
form which collective leadership takes. Local 
3 of the IBEW is a case in point. Here we 
saw earlier the charismatic role of a union 
leader, where the power base of this union 
leader is derived from a key group of 
electrical construction journeymen in the 
local. As Neufeld observes, “All of the less 
skilled crafts and trades within Local 3 
owe their organization, economic and social 
welfare, continued and conse- 
quently, their administrative life to the 
power and good will of the electrical con- 
struction workers who have repeatedly voted 
special assessments upon themselves to aid 
their weaker brothers. top crafts- 
men, in turn, give their undivided allegiance 


to their business manager when the votes 
17 


existence, 


These 


are cast. 


Consciousness of ethnic kinship forms the 
basis of collective leadership in several locals 
investigated by Sayles and Strauss: “One 
local has been the scene of a seesaw battle 
between Italians and Irish ever since it was 
organized.” A needle-trades local “was the 
scene of a long-term struggle between Jews 


and Italians.” ™ 





* Hjalmar and R. A. H. Rosen, ‘‘Decision- 
Making in a Business Agent Group,"’ /ndustrial 
Relations Research Association Proceedings, 
1955, pp. 290-291. 


IRRA Annual Spring Meeting 


“important and that it did not have the 


™ Work cited at footnote 1, at pp. 45 

%* Leonard R. Sayles and George Strauss, The 
Local Union (New York, Harper & Brothers 
1953), p. 216. 
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Where the leadership does not come from 
a dominant ethnic group it may continue in 
power only so long as it maintains a balance 
of support among dominant ethnic groups. 
“In two situations observed, rival ethnic 
groups were of equal strength. . . . the 
local president was elected from among the 
small minority of Anglo-Saxons. In each 
case the president’s most difficult task was 
to avoid charges of favoritism by one group 
or another.” ” 

Collective leadership is frequently exer- 
cised by the high-skill group, not so much 
as a result of a will to leadership by these 
groups as from the natural dynamics of 
the local union situation, which tend to 
push the skilled groups to the fore.” 


Thus far we have been discussing extra- 
constitutional (not unconstitutional) factors 
in the location of power. There are local 
union situations, however, in which the 
reality of power conforms to the positions 
where the local union constitution has ac- 
tually vested power. Most typically, this 
occurs in an executive board, the bargain- 
ing committee and the stewards, although 
local circumstances are likely to weight 


power in the direction of one group of 
leaders. 
In a study of a Buffalo UAW local, 


Shister and Hamovitch observe that power 
over job problems is located in the president 
and the shop committee rather than the 
stewards. But “this power cannot be exer- 
cised without restraint. There are real and 
important limitations on the use of this 
power, for these reasons: (1) the factional- 
ism in the organization; (2) the active in- 
terest in union affairs displayed by the 
membership—witness the relatively high at- 
tendance at union meetings.” ™ 

The constitutional allocation of authority 
seemed to be the real thing in the 200-mem- 
ber Illini City electricians local: “The ac- 
tive membership had a strong voice 
in the organization. Committees were ap- 
pointed by the president rather than by the 
business agent. Bargaining and grievance 
sessions of a general nature were conducted 
by committees rather than by a single in- 
dividual. ” A comparable situation pre- 
vailed in the Illini City carpenters.” 





At the farthest end of the scale of leader- 
ship we encounter the situation in which the 
leadership situation is fluid and where the 
mass of the membership effectively carries 
out its end of the democratic bargain. 
' there seemed to be considerable 
evidence [in the Illini City Garment Work- 
ers situation] that almost anyone who 
wished to be a leader in the local could 
fulfill this desire. A case in point is 
that of a worker who was fired after eight 
weeks at her first job in a garment factory. 
She was reinstated through the efforts of 
the union, and one week after her reinstate- 
ment she was elected steward and member 
of the union’s executive board.” * 


Another highly fluid leadership situation 
is reported in the Textile Workers Union 
local in the American Velvet Company 
where the investigator found that “the 
membership is entirely responsible for ac- 
tions of the union.” There is constant turn- 
over in the leadership not so much because 
of dissatisfaction but because “it is time to 
give someone else a chance.” There have 
been eight presidents of the local in 13 years. 


Membership meetings are well attended 
and lively, even after the “achievement of 
good employment conditions.” The leader- 
ship is “intelligently questioned,” and man- 
agement proposals are subject to detailed 
debate.™ 


The seven local unions functioning in the 
Nashua Gummed and Coated Paper Com- 
pany is another instance of where the “real 
locus of power is in the membership.” 
The membership exercises influence at vari- 
ous stages in the bargaining process: in 
drafting proposals, in instructing the bar- 
gaining committee and in the final approval 
of the contract. During protracted negotia- 
tions there are likely to be additional meet- 
ings. Officers and grievance committeemen 
are changed frequently, in one local by de- 
liberate rotation. Membership attendance 
at meetings is average “yet on issues which 
affect the members more directly, such as 
approval of a proposed new contract, the 
membership attendance is greater” than 
50 per cent. 

There was general agreement that mem- 


bership participation in these locals was 





”% Sayles and Strauss, work cited at footnote 
18, at p. 217; see also Seidman et al., work cited 
at footnote 15, at pp. 70 and following. 

2 Sayles and Strauss, work cited at footnote 
18, at pp. 143 and following. 

21 Joseph Shister and William MHamovitch, 
Conflict and Stability in Labor Relations: A 
Case Study (University of Buffalo, Department 
of Industrial Relations, 1952), p. 14. 
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22 Work cited at footnote 10, at p. 683: see 
also Tannenbaum and Kahn, work cited at 
footnote 7, at Ch. VII. 

23 Work cited at footnote 10, at pp. 412-413 

*% George S. Paul, Causes of Industrial Peace 
Under Collective Bargaining (American Velvet 
Company/Textile Workers Union of America) 
(National Planning Association, Case Study No. 
11, 1953), pp. 18 and following. 
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“important and that it did not have the 
‘rubber stamp’ quality found in some other 
groups.” On several occasions the member- 
ship rejected tentative settlements and the 
negotiators were directed to “go back for 
more.” * 

A similar situation seems to obtain in the 
United Steelworkers local in the Lapointe 
Machine Tool Company where “the union’s 
governmental processes are democratic in 
nature. There is ample opportunity for the 
expression of majority will and deep respect 
for the rights and opinions of the critical 
individual. These opportunities do not go 
by default. Members vote heavily on im- 
portant and in elections for union 
offices, and many of them take a willing and 
active part in administering the union’s 
day-to-day business. By all tests, 


3536 meets the standards of a democratic 
mw 


issues 


local 
society.” 


Concluding Thoughts 


The aim here has been to lay out along 
a scale types of power interaction between 
leaders and members in the local union. 
Obviously these are not hard and fast types. 
In a real sense any given leader or group 
of leaders are likely to show all of these 
leadership qualities. The only claim that 
made for this that it seeks to 
locate the single most important quality. 


is scale is 

All of the major points along the scale 
are consistent with the idea of democracy 
in the local union because, in every one of 
these situations (insofar as one can tell from 
the reports of first hand investigations), the 
ultimate sovereignty is effectively exercised 
by the membership. 

There are two grounds for holding that 
ail of the leadership values along the scale 
are consistent with democracy in the local 


union. First, reputable investigators study- 
ing the local situations at first hand have 
said they were democratic. Second, inde- 


pendent of such characterizations and rely- 
ing on what we have in the way of facts 
in the accounts cited here, it is possible to 
say that these varying leadership styles are 
consistent with the theory of democracy. 


This last brings us to the nature of de- 
The most penetrating analysis of 
* Charles A. Myers and George P. Shultz, 
Causes of Industrial Peace Under Collective 
Bargaining (Nashua Gummed and Coated Paper 
Company/Seven AFL Unions) (National Plan- 
ning Association, Case Study No. 7, 1950), pp 
30-31. 

* George P. Shultz 
Causes of Industrial 


IRRA Annual Spring Meeting 


mocracy. 





P. Crisara, 


Collective 


Robert 
Under 


and 
Peace 





the nature of democracy, I think, is that 
the British political scientist, A. D. Lindsay, 
in a most illuminating passage in his book, 
The Modern Democratic State. Lindsay is 
writing here, to be sure, about the demo- 
cratic but it to me that his 
analysis is just as applicable to the demo- 


state; seems 
cratic union: 

properly speaking, 
For the people, if 


“Democracy is not, 
government by the people. 
we mean by that as we ought to mean, all 
the members of society in all their multi- 
farious relations, cannot govera 

“Government involves power and organi- 
zation, administration, and decision, Even 
a small public meeting cannot administer 
or organize. It can only express approval 
or disapproval of the persons who govern or 
of their general proposals. 


“It is essential to any sound democracy 
to recognize what part the ordinary public 
can take in the government of a state and 
what it cannot Experience shown 
abundantly that, if in the name of democ- 
racy you ask the ordinary member of the 
than he can will in 
a sham. We must, 
therefore, distinguish between the various 
processes by which the government of 
country is kept responsible to public opinion 
from the highly technical and specialized 
processes of government itself.” 


The union 
examined have in 
the technical and specialized processes of 
These differences turn 
whether the 


has 


public to do more or 


fact do, the result 


Is 


a 


that have 


differences 


local situations we 


here shown 
union government. 
(with exceptions) 
locus of power is in the business agent or 
equivalent, or in the working plant 
leadership. For most union situations there 
little to it will be, be- 
cause, as Van Dusen Kennedy has so pet 


on some 


his 


is choice as which 


ceptively analyzed the problem 


the key role of the business agent 
in nonfactory unions is the product of all 
the employment and market factors which 
have attempted to sum up in the term, 
These conditions demand that 


we 
‘nonfactory’. 
a local union ot any 
full-time, salaried employees 
{f the union office, performing a very wide 
of and exercising broad 


size have one or more 


working out 
© 
range functions, 
Bargaining (Lapointe Machine Tool Company/ 
United Steelworkers of America) (National 


Planning Association, Case Study No. 10, 1952) 
p. 26 
7A. D. Lindsay, The Modern Democratic 


State, Vol. I (London, Oxford University Press 


1943), pp. 281-282 


powers. By the same token, nonfactory 
employment conditions militate against the 
maintenance of an effective shop steward 
type of representation at the work level. 
The number of union members at each 
place of employment is usually quite small 
and the rate of turnover among them rela- 
tively high. The stratified management 
hierarchy which helps support a steward 
system in many factory situations is largely 
absent. Most of the crucial union business 
is conducted from the union office and is 
in the hands of the business agent. In the 
absence of large numbers in concentrated 
work groups needing frequent representa: 
tion at the work level it is difficult to keep 
an effective steward system alive.” * 


The circumstances under which 
ship must function in the nonfactory union 
tend to minimize shared power. The cir- 
cumstances of factory unionism maximizes 
shared power. There is room, however, for 
wide variations within the individual-lead- 
ership segment and within the collective- 
leadership segment. And in some instances 
we have seen the impact of “cultural lag” 
on union leadership—that is, where the 
union grew its roots as a “business agent” 
oriented union, and continues to apply this 


leader- 


pattern in a later period to its factory union 
situations. 

All of this discussion adds, up to the fol- 
lowing generalizations concerning internal 
union affairs: 

There is more than one authentic expres- 
sion of democracy in the local union, if 
democracy is meant to be relevant to ligit- 
imate function. 

When local union government is exam- 
ined in the setting of legitimate function, 
the generating circumstance in the degree 
of shared power is to be found in “employ- 
ment and market factors.” 

To the extent that public 
opinion is concerned with union democracy, 
it must take into account the diverse ways 
in which human beings accommodate union 
government to the circumstances of the en- 
vironment, and not be taken in by exces- 
sively romantic or idealized images of 
democracy. 


policy and 


There is an enormous stock of case study 
literature dealing with local unions which 
has not been tapped for purposes of generali- 
zation. I hope that this paper has suggested 
some of the possibilities of generalization. 


[The End] 





Interrelationships in the Regulation 
of Internal Union Affairs 


By J. B. S. HARDMAN, Chairman, 


Y REMARKS will be directed pri- 
marily to the concluding thoughts of 
Professor Jack Barbash’s very interesting 
paper. However, I shall make a few side 
observations on the factual part of the paper. 
Mr. Barbash has assembled impressive 
testimony, on the working of the democratic 
process in a number of local unions, which 
he considers weighty enough to justify a 
general conclusion that internal union de- 
mocracy on the local level is in a state of 
robust health, leaving little more to be de- 


Inter-Union Institute, Inc. 


sired. I wish I were able to share the 
finding. My misgivings come along the fol- 
lowing three lines: 


(1) The several studies which Mr. Bar- 
bash cited and even “the enormous stock 
of case study literature” to be “tapped for 
the purposes of generalization” which he 
mentioned in the fourth point of his “con- 
cluding thoughts” are nonetheless too few 
and far between as compared to the numer- 
ical enormity of organized labor—18 million 
members, in nearly 100,000 iocal unions— 





** Van Dusen Kennedy, Nonfactory Unionism 
and Labor Relations (University of California, 
Institute of Industrial Relations, 1955) pp. 19-20. 
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further complicated by the operational di- 
versities of the unions. At best, these are 
examples and not “a sample.” In fact, no 
effort was ever made to gather and study 
a representative sample of this vast variety 
of organizations, and that could hardly be 
done with the limited means at the research- 
ers’ disposal, at least at the present time. 


(2) While I quite agree that the authors 
of the several studies are “reputable, 
first-rate investigators,” I would hesitate 
to make the end product of these investiga- 
tions the basic material of over-all judgment. 


case 


Statistical prowess and competence in get- 
ting, analyzing, and then generalizing the 
results of interviews and of observations 
made at occasional sittings-in at some meet- 
ings is not quite enough equipment for the 
tricky, exacting task of probing the inner 
life of Most of the time the re- 
searchers are “being shown.” It is the 
reverse of the Missouri technique. It will 
be noticed that most case studies are made 
in unions which have a mien for “good public 
relations.” The studied unions are “putting 
their best foot forward,” and they naturally 
enough keep the other out of sight. 


unions. 


The outside explorer is not invited into 
the recesses of union functioning. In point 
of actual fact, the union members who know 
something about their unions, may they be 
ever so much displeased with the ways things 
are done in their organizations, are rarely 
willing to speak their minds freely to in- 
quiring outsiders. Unions still are on the 
defensive, and members and officers alike 
act in keeping with that mental state, and 
are guided by it, when they expose them- 
selves to observation or engage in an audi- 
Indeed, one has to live with them to 
do not say the 


tion. 
know them as they are. I 
academic studies are not useful nor helpful, 
but they are not enough so to be viewed 
as laboratory-tested material. The output 
could be of greater value if the respective 
researchers would precede their case studies 
by work in an industry for a couple of years 
and by getting themselves elected to some 
union office, perhaps. In the latter case, 
they possibly might find it more profitable 
to stay there than to engage in teaching. 
The unions would profit by adding trained 
competence to their own stock of shop-grown 
capabilities. 

(3) Accomplishments of great things for 
the members of a union by a leader only 


prove that the respective man has done a 


that the 
run. 


good job, but in no wise prove 


union in the democratically 


The instance of Harold Gibbons is one in 


IRRA Annual Spring Meeting 


case 1S 


point. The virtues of the man’s leadership 
cited by Arnold Rose only 
that Mr. Gibbons’ control of the union, by 
way of a picked coterie of henchmen main 
tained at all costs, has paid off well enough 
I do not know how well 

Lewis, to cite the case 
Ameri- 


well 


Professor shows 


to the members. 
Similarly, John L 
of one of the most brilliant men of 
can unionism, has done extraordinarily 
> 


by the miners in the last 25 years. But his 


leadership is one of benevolent autocracy 
even as his leadership of the miners in the 
preceding 15 was pure-and-simple 
rule-or-ruin machine control, with the min- 
ers’ union virtually decimated in the 
Anthony Anastsia of the International 
shoremen’s 
a different breed, was recently making much 
publicity hay by showing the $750,000 union 
hall which he erected in his Brooklyn em 
pire. True, there are first-rate facilities in 
the hall for members’ relaxation and enter- 


years 


process 
Long 
case ol 


Association, to cite a 


“Tough Tony,” in fact, gets big 
crowds to attend his meetings to par 
ticipate in his guided Many 
locai unions of the kind led by officers with 
whom Senator McClellan 
usually well attended 
their members 


tainment. 
local 
democracy. 


so loves to con- 
These of- 
around if 
democratic 


verse are 
want 
not necessarily 


ficers seen 
heard, and the 


process is not their worry. 


Attendance at union meetings is no proof 
of actual participation. The latter, in turn, 
is significant only to the extent that it gets 
close to dealing with the heart of the union 
matter. The picture is not overbright on 
that score in enough instances to cause 
concern. I derive no pleasure from making 
such critical observation. I know of the 
forthright and advanced position taken, in 
the last several years, by the high command 
of the merged AFL-CIO in the matters of 
internal union democracy, ethics, and re 
sponsibility to the members and to the 
public. However, deciarations of intent are 
not quite tantamount to realization of the 
ends pursued. While in many unions the 
democratic process makes its way, in ever 
so many others a great deal is to be done 
I believe that friendly criticism is more 
likely than not to strengthen the position 
of responsible and help them in 
their efforts to correct bad practices. 


leaders 


I am not bringing into this discussion 
the matter of racketeering and kindred evils 
brought io light by the McClellan Commit- 
tee. That simply 
assume that 
and responsible leadership of the movement, 


is poison, of course ] 


determination of the honest 


aided by such legislation as may be enacted, 
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will cope with the crooks, the thieves and 
the double dealers. My concern is with the 
personally honest union leaders who had 
acted, in the past, complacently toward the 
evil in their midst, primarily prompted by 
institutional considerations. They tolerated 
a permissive measure of corruption by lower 
level officers in the hope that the bad men 
might perhaps mend their ways sooner or 
later because of suffering twinges of con- 
science; that national office auditors would 
catch up with their wrongdoings and cause 
them to cease and desist; or that “the cops” 
would go after them and get them out of 
the way. These optimistic expectations may 
have spared the ‘national officers, in the 
meanwhile, the risks of causing local in- 
ternal upsets, of perhaps disturbing an 
established workable union-industry relation- 
ship, and of weakening the entire union in 
consequence. Whether or not such happy 
ending eventually materilizes, in the mean- 
time the “tolerable limits” corruptionists 
had succeeded in demoralizing the mem- 
bers, or enough of them to accommodate 
their operations. It is to be borne in mind 
that, except for outright stealing from the 
cashbox, union corruption is not a single- 
handed operation and requires three con- 
stituents to make the bargain. These are 
management; the union officers, and some 
of their colleagues acting as junior part- 
ners; and a contingent of influential mem- 
bers in the work places to shield the operation 
induced to “cooperate” for what that is 
made to be worth to them. The democratic 
process is thus sometimes demoralized at 
the roots in unions otherwise and 
under national leaders who are themselves 
free from any taint of corruption. 


Mr. Barbash knows the union field as 
few others do, and his knowledge has been 
acquired through direct, and 
trating observation and partiking. I regret 
that he did not go in greater detail into 
that point of “legitimate function” of the 
union and did not make a competent assess- 
ment of the state of union democracy as 
measured by the degree or extent of their 
sharing in that function clearly identified. 
I know our views and understanding coin- 
cide and he would done it 
justice than I can do it here. 


1 
good 


close pene- 


have greater 


Mr. Barbash said: “When local union gov- 
ernment is examined in the setting of legit- 
imate function, the generating circumstance 
in the degree of shared power is to be found 
in ‘employment and market factors’.” This 
is generally true. If one is not too squeam- 
ish about the democratic 
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niceties of the 


process, it can be said that, by and large, 
the uaion members generally share in the 
making of decisions which affect their terms 
of employment. The officers need to con- 
sider the members’ views since, in the last 
analysis, no leader can fully “deliver” on 
his contractual obligations to management 
under the union-management contract with- 
out at least the half hearted consent of the 
workers. The men on the benches can stall, 
slow down, ard otherwise give expression 
to their displeasure with work terms. Few, 
if any, such union leaders who in other cir- 
cumstances might have acted differently 
have tried in recent years to upon 
union members unsatisfactory work terms. 
They did not deem it necessary to practice 
any such compulsions as with nearly full 
employment, except for last year’s part-time 
recession, and the ready willingness of most 
industrial and! business managements to 
throw in a wage raise as a steppingstone 
to a double-the-stake price upping. A meas- 
ure of “shared-power” in matters concerning 
market and employment factors has thus 
prevailed more or less. 


force 


Employment factors, though, are only a 
part, however vital, of the “legitimate func- 
tion” of unionism. Present-day leadership 
of the labor movement goes far beyond that 
limited objective. The issue of union democ- 
racy and the interrelationships between pri- 
vate and public programs of union regulation 
in the present expanded and broadened union- 
ism are far from being a settled matter. 


The union enterprise, viewed historically, 
is a compound of a “set of beliefs,” to use 
the term Professor Hoxie applied to what 
is essentially a union faith, on the one hand, 
and, on the other, of gathering economic 
and social power, which is the central driv- 
ing force of unionism. That union faith is 
not a theoretician’s invention. The urge for 
power accumulation is not a radical’s snare. 
30th are hard facts of union life. Perhaps 
not too many unionists are clearly aware of 
these facts. Perhaps not all union leaders 
verbalize these facts in such terms. They 
all live them, though, regardless of whether 
they are conservative, radical or ideologic- 
Ever so many union- 


‘ 


” 


ally “know-nothing. 
might stumble 
or they would surely be scared 
But in 


ists over such words as 
“ethics” 
stiff if told of a “union philosophy.” 
the simple words “this ain’t right” they ex- 
press for all that it is worth their binding 
norm of moral behavior. They won't scab, 
cross a picket line, sell the union for a mess 
of pottage or stab a union brother in the 


back. Some, of course, will, but even the 
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Twelve Apostles had a Judas in their midst. 
The labor man is more than merely an in- 
dustrial GI. He is a human being, a socio- 
political animal, and a worker in overalls. 
His unionism is interrelated with his way 
of life. He is to be studied whole, if any 
part of him is to be understood right. 


In passing, Mr. Barbash characterized the 
union performance as an effort “to accom- 
modate union government to the circum- 
stances of the environment.” This, though, 
is only the administrative task of leadership 
in the two-pronged pursuit which is the pri- 
mary assignment of unionism—to adapt it- 
self to the circumstances of the enviroment 
and simultaneously to seek to modify the 
latter in the direction of the union aims. 
This two-directional pursuit is an integrated 
entity: the first without the other would be 
surrender, the other without the first would 
be domination. Neither would make for 
democracy. Mutual accommodation, which 
is the democratic operational mode, is also 
what labor seeks, as the setting in which 
working people can attain a life of equals 
—a democratic society of free men. 


This view of unionism leads directly to 
the issue under discussion— internal union 
democracy and the question of whether its 
operation can be assured by the 
unions’ self-policing efforts; by the bringing 
into play of supplementary outside, but vol- 
untary, institutional setups; or by an impo- 
sition of legislative and/or governmental 
intervention. My own experience tells me 
that self-policing can be relied upon only 
where there really is no call for any policing. 
But a modicum of public intervention—not 
too much of it—needs to be held in reserve 
Power is heady. 
cop around the 
that 


S¢ ely 


even there, just in 
The presence of a 
—an honest 
a sobering effect. 


case. 
corner 
have 


cop, is—tends to 


Not all union leaders accept the indicated 
broad concept of an interventionist unionism 
Some union leaders themselves as 
above all merchandisers of hired labor, all 
else merely being trappings to suit certain 
occasional situations. One may quarrel with 
such view, but it is legitimate in a 
However, a unionism which is but a labor 
employment exchange does not merit the 
broad grants of rights and certain immuni- 
ties which our public policy 
unions. Our discussion here is of unionism 
which constituent 
force in the social power structure of 


V iew 


way. 


accords to 
conceives of itself as a 
free, 
open-end American society. 


view of unionism is not a 


eggheads” dream text. 


Again, this 
quotation out of the 


IRRA Annual Spring Meeting 


flam- 
mono- 


“no-revolutionaries” as 
Caesar Petrilio and 
Lewis went out for the most 


Such arch 
boyant James 
lithic John L. 
unorthodox device of 
music discs and on tons of coal to accom- 
modate economic environment to the living 
needs of the musicians and the miners. They 
rather than to 
and the 


setting royalties on 


course of action 


the miuners 


chose that 


accommodate music 


players to the deadening circumstances of 


their environment and, in the 
put the union government out of business. 
The miners’ life has been lifted out of the 
“lower depths” to the status of self-respect 
and freedom from recourse to charity. The 


process, to 


employment factors were made to stand on 
their heads. Twenty-five vears ago, the in- 
terventionist unionism of John L. Lewis 
saved the American union movement from 
its somnolent deterioration and brought it 
to active, many-dimensional living 

The Reuthers and the lead 
ing today from their respective broad oper- 
ational bases over a wider, farther-looking 


Meanys are 


scope of wssues and 
hitherto the case 


kind of a 


often 


farther-reaching 
than 
requires not the 


and 
expectancies was 
This unionism 
kindergarten 
fed to the lower operational units of the 
pyramidal power structure of unionism. The 
members ought to be allowed to act as 
men and citizens tn their organizations, o1 
the latter will tend to become but footstools 
for potential Caesars in union garb. I do 
not propose that such is the prevalent state 
of affairs. I think, though, 
of a need for that miraculous 
prevention” which can obstruct the develop 
not be 


democracy which is so 


there is evidence 
“ounce ot 


ment of an illness which later may 
curable at all. 

task can be 
performed by returning to the town-meeting 
pattern of democracy which, years ago, was 
This no longet 


It is not proposed that the 


suitable to serve union ends 
would be good, with the broad and involved 
Also, 
in ever so many instances, the local unions 
have grown to count their members in the 
thousands. As Mr. Barbash A. D 


“Even a small public meeting can 


nature of present-day union problems. 


quotes 
Lindsay: 
not administer or organiz¢ 


Democratic government is materialized 
through a representative 


tion of the legislative, judiciary and admin- 


system; a sepata 


istrative or executive power ; and a sensitive 


responsibility to public opinion. The union- 


ist book of 


scription. There is no separation of powers, 


rules does not answer this de 


union 
that 
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in the full sense of this concept, in 


government, and In no real way can 





be developed in the circumstances of internal 
union life. Public opinion in a union may 
find ways of being privately expressed and 
prove to be in some measure effective. But 
that is often a matter of good luck due to 
the efforts of a democratically minded lead- 
ership in some instances or the chance ab- 
sence of a strongly power-minded leader or 
it is achieved by the viligance of groups 
of alert members. There is little of insti- 
tutionalization of democracy and no built-in 
protective devices against the antidemocratic 
trends of our time in unions, as everywhere 
else. Such is the need. How can it be met? 

Dubious about the effectivenes of self- 
policing and suspicious of receiving too 
many gifts from legislative “Greeks,” I am 
looking forward to a co-ordinate three-way 
approach to the task which so clearly and 
so urgently needs to be done. I visualize 
a cooperative effort involving, in addition 
to the basic work of the union leadership, 
the best resources of the interested and 
competent intellectual! fraternity, and what- 
ever a carefully devised system of govern- 
mental aid can bring to bear on the problem. 

Union leadership needs to implement the 
codes of ethical practices by assiduously 
cultivating a climate in which ethical prac- 
titioners can thrive. The Kennedy-Ervin 
labor bill is meritorious, although it would 
appear better to keep the powers of the 


Secretary of Labor down. He is a political 
officer sensitive to those who can press 
hardest. Internal union conflicts, which in- 
volve defense of rights and power disputes 
of members and officers, would be better 
treated by especially created courts of intra- 
union relations. These courts should be 
very carefully devised as to their institution 
and operational ways in competent confer- 
ences of representative union leaders and 
appropriate government men. Cases should 
come before these courts after reasonable 
efforts had been made to settle the disputes 
within the unions. These courts should have 
no jurisdiction at all in labor-management 
disputes. 


It is not too easy to sketch what the in- 
tellectual fraternity can do to help unionism 
and free society and, thereby, themselves, 
for a free society is their staff of life. This 
is largely an unchartered area of endeavor. 
The “eggsheads” have hitherto been propa- 
gandists or professiona!s or technicians. In 
neither capacity were they loved, but they 
were useful in their ways. In the current 
crisis of unionism, a more ambitious task 
lies open: to cooperate with the union move- 
ment and to help it broaden and intensify 
its “legitimate function” in democratic so- 
ciety. Nourishing or not, the engagement 
is certain to prove intellectually rewarding 
and socially significant. [The End] 





The Public Interest 


in Internal Union Affairs 
By SAR A. LEVITAN 





The author is specialist in labor 
relations at the Legislative Refer- 
ence Service, Library of Congress. 





UR SUBJECT concerns the interrela- 

tionships of public and private programs 
in the regulation of intefnal union affairs. 
Professor Jack Barbash has stated most 
persuasively that while there are many 
roads leading to the fulfillment of democra- 
tic rights of members vis-a-vis their unions, 
the means of achieving this happy state are 
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already so complex that government inter- 
ference would only add confusion. More- 
over, he asserted, we need more information 
concerning union practices before we can 
suggest remedies for the correction of the 
evils, if any, that may exist. 

I don’t propose to rush in where angels 
fear to tread. But the fact that we don’t 
know the exact chemical composition of an 
egg should not disqualify us from taking 
corrective action when it smells. 

The real situation is even more complex 
than as has been presented by Professor 
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Barbash, since his presentation is limited to 
democratic unions only. There is a singular 
omission in his analysis of the typology of 
labor leaders, penetrating as that analysis 
is. I missed completely the type of so-called 
leader that has been revealed during the 
past two years by the McClellan Committee 
in 46 volumes of hearings. Occasionally, we 
may among Barbash’s labor leaders 
a close cousin to the labor who 
have appeared before the McClellan Com- 
submit that this type of 
deserves recognition in any 


detect 
officials 


mittee. But | 
labor official 
description of labor leaders. 

Here is a sample picture of a labor leader 
and his organization as pictured by the find- 
ings of the McClellan investigations: 


“The operations of Local 985 of the Team- 
sters Union, headed by Mr. Hoffa’s 
ciate William E. Bufalino, represents a most 
disgraceful type of unionism. As it now 
operates it is a leech preying upon work- 
ingmen and women to provide personal 
agerandizement for Mr. Bufalino and his 
This is true in both the coin- 
operated machine and auto-wash 
of this local, for nowhere in this hearing is 
there to be found one scintilla of evidence 
that Local 985 has done anything to help 
the wages and working 
members in these industries. To 
trary, we have had testimony that members 
of Mr. Butfalino’s local had their wages 
drastically reduced after they become union 
members and their employers signed con- 
tracts with Local 985.” * 


asso- 


friends. 
sections 


conditions of its 
the con- 


I also fail to find in Barbash’s interesting 
paper the documented fact that in 
cases the officials take over their organiza- 
tions and, in the words of Senator McClel- 
. [they] please 


some 


lan, “run it and do what 


with it.” 


Granted that this type of leader is the 
exception and not the rule, we cannot ignore 
the fact that he does exist nor can we wish 
him away by our refusing to recognize his 
existence. On the contrary, we should take 
due evil. I that the 
public and the law can and must play a 


notice of the believe 


significant role in assisting unions to purge 
this type of leadership. 

Genuine democracy cannot be expressed 
through the ballot box alone. There are 


many roads leading to the achievements of 


members’ control over their unions. The 


situation is further complicated by the fact 


that management has occasionally displayed 
interest in internal union affairs. The feel- 
ing of suspicion of union officials and mem- 
bers about the pious concern of some man- 
agements in union democracy can be readily 
understood. Union factionalism can be used 
by antagonistic employers to disrupt union 
activity. 

Nevertheless, I don’t see that all this is 
a valid argument against the establishment 
of some elementary standards by which all 
should abide. Of fully 
realize that governmental edict is not the 
most desirable substitute for democratic 
action and that rules imposed by law diminish 
the area of freedom of action, But appar 
ently the choice before us is between rely 


unions course, we 


ing upon remedial action by the government 
or continued domination of some unions by 
“little Caesars” and hoodlums. Experience 
has shown that expulsion from the AFL- 
CIO is no cure of the malaise and that too 
frequently the members themselves are help 
less to rid their unions of racketeers. Only 
two unions have established outside bodies 
to protect rights of members 


The McClellan investigations, the Kennedy 
hearings in the Ejighty-fifth and Eighty 
sixth Congresses, and private research have 
upon which 


gathered an record 


public policy can and should be predicated 


impressive 


upon 
upon 
persons 


have an 
thei 
well-being of 


Unions important impact 


members and 
many 


Consequently, 


the livelihood of 
the economic 
outside the labor movement. 
unions are sufficiently within the 
public interest to justify governmental in 
that the 
and 


scope ot 
tervention to provide assurance 
organizations are properly 
that the basic rights of union members are 
that the union 
from the 


managed 
fairly protected. I believe 
member is entitled to assistance 
government to guarantee him these rights 


(1) The individual has a right to express 
himself and to voice his opinions concern 
ing the policies and administration of his 


union. This right is not too meaningful un 


less the union member is guaranteed pro 


tection and immunity from reprisals for 


expressing views which are in conflict with 
the interests of the leaders. As we all know, 


have denied members 


The 


providing an 


a number of unions 


treedom of speech. government can 


help by agency to which a 


union member may present his case against 
the union without fear of recrimination or 





1United States Senate Select Committee on 
Improper Activities in the Labor or Manage- 
ment Field, release of April 15, 1959. 


IRRA Annual Spring Meeting 


* Committee’s hearings, as published, Vol. 38 
p. 14253 
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a reasonable expectation 
will be properly 


and with 
just complaint 


abuse 
that his 
evaluated. 

(2) The individual member must have 
the right to choose his leader and repre- 
sentative for collective bargaining. In a 
number of instances the McClellan Com- 
mittee has shown that this right does not 
exist. The requirement of election of union 
officials by secret ballot would go a long 
way toward remedying this wrong. In addi- 
tion, protection could be provided by the 
establishment of an impartial agency au- 
thorized to investigate frauds in elections 


and to remove officials who obtain their 


positions through coercion, threats and frauds. 


(3) The lack of freedom of communica- 
tion leads to the need for corrective action 
basically applicable to national unions, but 
also significant to larger local unions. I am 
referring to the control and domination by 
an established union official of the means of 
communication of his organization, brook- 
ing no opposition by any “upstart” who may 
want to challenge his entrenched position. 
In such cases elections become a mockery. 
The law could guarantee union members 
who aspire to positions of leadership and 
who are properly nominated for such posi- 
tions, the right to a reasonable opportunity 
to present their views to the membership 
through union channels of communications. 


(4) A union member should have reason- 
able assurance that his rights as a union 
member will not be denied by a grasping 
international official, in some far-distant cen- 
tral national office, over whom the local 
member has little control. It is true that 
the practice of trusteeships or receiverships 
deserves more careful study than it has 
received thus far. But its extensive misuse 
by some unions warrants legislation to curb 
malpractices. 

(5) The law should also guarantee the 
right of the union member to an accounting 
of expenditures of his union dues and other 
contributions to the The member 
might not be in a position to challenge the 
wisdom of some of the expeditures, but he 
fraudulent 


union, 


would be given assurance that 
reporting would be prosecuted. 


(6) The union member is entitled to rea- 
sonable assurance that his union leader is 
not pursuing personal economic interests in 
conflict with duties as the member’s repre- 
sentative in collective bargaining. A measure 
prohibiting such conflicts, properly enforced, 
weuld go far toward eliminating racketeers 
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and corrupt officials from labor organiza- 
tions, though it would not eliminate the evil 
altogether. 


(7) Union members who insist upon se- 
curity measures for their organization should 
not be allowed to deny qualified workers 
admission on the basis of color. I recognize 
that this infringes upon the freedom of 
association of union members, Nevertheless, 
in view of the recent decisions of the Su- 
preme Court, it is my belief—possibly, prej- 
udice—that union members should forego 
selectivity on a basis which is unconstitu- 
tional where government activity is con- 
cerned. Unions are not private clubs. 


These are a few basic rights which I be- 
lieve the law should guarantee union mem- 
bers. In most cases, such legislation would 
not interfere with normal operations of 
unions. Nor would it interfere with any 
democratic practices, no matter how diverse 
they may be. You will, of course, recognize 
that all but one of the above proposals are 
already embodied in the ethical practice 
codes adopted by the AFL-CIO, and in 
legislation currently pending before the Con- 
gress. It seems to me that if the proposals 
are worth being adopted voluntarily by 
honest labor leaders, the law would not be 
amiss in enforcing these provisions against 
union officials whose standards of conduct 
are suspect. 


I submit that advocacy of these elementary 
provisions guaranteeing the rights of union 
members is not based upon a romantic 
concept of democratic processes. It is my 
belief, although it may be an old-fashioned 
notion, that certain elementary rights should 
be preserved in a free society. Unions, 
which are not necessarily voluntary organ- 
izations, should be obliged by law to observe 
democratic rights of their members. 


Finally, Professor Barbash has suggested 
a more intensive study of literature dealing 
with local unions. I don’t want to 
caste by opposing further research. I would, 
therefore, like to propose an alternate area 
of research which may be of greater im- 
mediate urgency and interest to the Amer- 
ican labor movement. 


lose 


I would urge an intensive study of the 
McClellan Committee hearings and other 
investigations of union corruption for the 
purpose of learning what has gone wrong 
in certain segments Of the union movement 
and how members can convert the situation. 
For example, what motivates the apparent 
continued member support in some unions 


ot exposed racketeers or Communists? Is 
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the acquiescence in corruption a product of 
fear, apathy or a broader erosion of moral 
fiber in our society? What is the impact of 
union security provisions, justified by the 
view that the unions are service organiza- 
tions, upon internal union affairs? 


This type of research may help us to 
determine whether further government reg- 
ulation of internal union affairs beyond that 
proposed is needed in the interest of the 


[The End] 


members and the public. 





ARBITRATION—Continued from page 448 





progression agreement with the union, the 
company split its power department into 
two separate being placed 
in charge of the 
For about two years the shift fore- 
wells until the 


sections, one 
company-owned water 
wells. 
man alone checked on the 
policy was changed by a company armounce- 
ment that henceforth this task would be 
performed by the first water treater opera- 
tor. The union maintained that at the time 
of the negotiations for the contract it had 
been assured by the company that the first 
water treater operator would not be re- 
quired to perform this work. The company 
was, therefore, accused of not bargaining in 
good faith by later adding job duties. Arbi- 
trator McCoy reasoned that job descriptions 
had not been incorporated into the agree 
ment and, in fact, none existed and ruled 
that “Job titles are not job descriptions, and 
a statement of intention is not a job de- 
scription.” He added: “If a grievance is 
filed demanding a change in the 
this job, no doubt such matters [of 
job evaluation] will be discussed and may 
a settlement. But the 
protesting the 


rate for 


form the basis tor 


grievance before me now, 
right of the Company to change job duties, 
is not arbitrable 


of contract violation.” 


because it raises no issue 


Wages and Payments—Holiday Pay 


A company rule for holiday payments 
was upheld. 


In accordance with a company ruling that 
employees must have done some work dur- 
ing the seven previous days in order to be 
Arbitrator Harold 
T. Dworet dismissed a grievance of a local 
lodge of The International Association of 
Machinists. 


eligible for holiday pay, 


Some of the employees (those with five 
years of seniority) had pay for 
New Year’s Day, but others had not. The 
company had shut the plant after some work 
on December 23, paying all employees for 
The umon contended that the 
Christmas should have been 


received 


Christmas. 
payment for 


IRRA Annual Spring Meeting 


that 
January 1 


considered as time worked and every 
one should have been paid for 
The company maintained that the contract 
gave no that a benefit 


given by the company was to be considered 


indication fringe 
as hours worked 
Arbitrator Dworet said 


“The contention of the Union that having 


received pay fer the Christmas holiday is 
tantamount to hours worked cannot be sup 
ported sufficiently to be upheld in the opin 
Arbitrator In paying the 


more ot 


ion of the 
employees of five 
their 
Christmas 


years OT service 


the pay for second week of vacation 
during the holiday 
plant is scheduled to be shut 
the Company gave the 
that 


pay, 


when the 
down 
Agreement 
an employee 


was 
because 
when 
that 
employee had pet 
hourly 


the interpretation 


receives vacation time is con 


sidered the same it the 


formed work and earned wages for 


that time 

“Whether or not the employees who re 
New Year’s Day 
terms of the Agreement 
therefore not 


ceived the were 
entitled to it by the 
in the grievance and 
Arbitrator and it 


given any consideration.” 

Mtr Dworet 
position had not been supported, 
been: theretore, he 


pay tor 


Was not 
before the will not be 
that the 
while the 


concluded union 


company position had 


dismissed the grievance 


Discharge—Defrauding 


Even though no previous dereliction was 
found, a discharge was sustained. 


An assembier and baler of waste ma 
terial in a corrugated box factory was found 
guilty of defrauding his employer 


months at least, he re 


to be 
For a number of 
ported incorrect weights of bales, the basis 
for his compensation, thereby defrauding his 
employer of $3-$6 a week Phe 
Arbitrator 


discharge 
was sustained by Burton B 
Turkus. 

“The Union commendably sought neither 


to minimize nor justify the grievous mis- 
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conduct of the cmployee but endeavored 
to secure an amelioration of the penalty 
imposed, upon humane grounds. In this 
connection, the Union urged that this mis- 
conduct constituted the only dereliction of 
an employee with a theretofore good record 
of thirteen years of continuous service with 
the Employer.” 

Mr. Turkus commented: “The function 
of the arbitrator is not to substitute nor 
impose his concept of adequate punishment 
for that of the employer (if indeed, he has 
any other) in a case where grevious mis- 
conduct warranting the imposition of the 
supreme penalty has been established. Rather, 
it is the province of the arbitrator, and 
indeed is a limitation of authority imposed 
upon him by the contract and the submis- 
sion agreement of the parties, to determine 
the justness or lack thereof of the Em- 
ployer’s action in discharging the employee, 
involved. The contractual restriction placed 
upon the Employer to assure that a dis- 
charge is for ‘just cause’ limits the role or 
jurisdiction of the arbitrator to the deter- 
mination of the justness of the Employer’s 
decision.” 

In this case, the company indicated its 
willingness to engage in a discussion with 
the union after the rendition of the award 
as to the wisdom and providence of rehiring 
the discharged employee under appropriate 
safeguards to assure proper conduct in the 
future. Mr. Turkus rendered his decision, 


in all respects sustaining the discharge. 


Wages and Payments—Progression 


A negotiated increase was not held 
to be limited by an automatic rate 
progression. 

In a grievance involving an interpretation 
of a contract in force between a company 
and the International Association of Machin- 
ists, Arbitrator Joseph M. Klamon_ sus- 
tained the union position concerning three 
employees who had been denied an eight- 
cent-per-hour increase covered by an agree- 
ment between the company and the union. 
The issue hinged on the interpretation of 
a paragraph in the agreement which read: 
“All employees who are not now receiving 
the maximum rate set forth in the preceding 
contract shall continue their automatic rate 
progression as set forth in this contract 
until they reach the maximum rate as set 
forth herein.” The company was ordered 
to grant the increase to the three employees. 

The company argument said that all of 
the subject employees were in the auto- 
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matic rate progression at the time the con- 
tract was signed and consequently pro- 
ceeded on the basis of the automatic rate 
progression. It was further stated by the 
company that the three employees were in 
the rate of progression stipulated in the 
contract and consequently were not entitled 
to the increase covered by the contract 
except to the extent they would reach 
this maximum rate in the normal process 
of progression. 


The union maintained that the agreement 
had been negotiated with no intention to 
exclude any employee who had not reached 
his maximum rate from receiving the eight- 
cent-per-hour increase. The union also ar- 
gued that such an exclusion if part of a 
negotiation would invite grievances since 
such a provision would disrupt an employee's 
regular progression. The union contended 
that the paragraph of the agreement in 
questicGn was intended to make it clear 
that normal progression would continue 
and related to nothing other than normal 
progression. The union also said that at no 
time had it even been suggested that any 
employee would not receive the eight-cent- 
per-hour increase as of the date of signing 
of the agreement. 

Arbitrator Klamon said: “Certainly, the 
Company view is very unusual if not en- 
tirely without precedent.” He pointed out 
that if it had been intended to exclude any- 
one, “all they [the company] had to do was 
that the increase would not be re- 
ceived by any one until he or she had 
reached the maximum; that the increase 
would be received after having reached the 
maximum, then and then only.” He said 
that the adoption of the company view 
might perhaps entirely exclude an employee 
from receiving any benefit whatever from 
the increase negotiated. Arbitrator Klamon 
sustained the grievances retroactively in 
their entirety, denying the contention of 
the company which sought to withhold the 
from certain 


to say 


eight-cent-per-hour increase 


employees. 


Jurisdiction of Arbitrator 


Reviewing court refuses to set aside the 
award because of errors of law. 


In the absence of fraud, an award will 
not be set aside on review merely because 
the arbitrators may have committed errors 
of law or may have made findings not war- 
ranted by the evidence (Kessien Brothers 7 
Board of Conciliation and Arbitration, 37 
LABOR Cases § 65,499). 
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Government's Right to Inspect 
Records Before Trial 


Prior to trial, the government was per- 
mitted to inspect and copy the payroll rec- 
ords of an employer charged with violating 
the FLSA where the information necessary 
to prepare a bill of particulars demanded 
by the employer could not be prepared 
without first inspecting the records and 
where the information was not otherwise 
available to the government. It was imma- 
terial whether the information might prove 
irrelevant upon inspection, as long as the 
request had been made in faith.— 
U. S. v. Gross, 37 Lasor Cases ¥ 65,528 


good 


Draftsmen Paid by Hour 
Entitled to FLSA Overtime 


An engineering firm violated the 
Labor Standards Act by not paying its 
draftsmen overtime compensation for hours 
worked in excess of 40 a week, the Ninth 
Circuit ruled in Craig v. Far West Engineer- 
ing Company, 36 Lapor Cases § 65,339, thus 
affirming the ruling of the United States 
District Court for the Southern District 
of California. The draftsmen were paid at 
an hourly rate and failed to 


Fair 


meet the re- 
quirement in the wage-hour regulations that 
only salaried workers can meet the white- 
collar exemption standards. 

The company contended that the employees 
were exempt from the overtime compensa- 
(1) The work they did 
was “engineering design”—not in interstate 


tion for two reasons: 


commerce and (2) the employees were su- 
pervisory or professional personnel. 

The 
of the 
goods for 
of the FLSA where the designs and draw- 


court, however, stated that the work 
draftsmen constituted production of 
within the 


commerce meaning 


Wages ... Hours 


ings were produced under the employer’s 
contract with an aircraft manufacturing 
company for the purpose of being used by 
the company in the manufacture of air test 
equipment for commerce and most 
of the drawings were shipped to an out-of- 
state plant of the company. 


since 


As to the second point, the court decided 
that the employees could not be within the 
exempted categories, since they were paid 
on an hourly basis, and could not be con- 
sidered in an executive capacity. 


FLSA Enforceable 
in Panama Canal Zone 


The minimum-wage and overtime-pay re 
quirements of the FLSA are enforceable in 
the Canal Zone, according to the federal 
trial court sitting there. Denying that the 
statute did not apply to the Canal Zone or 
that the laws of the Republic of 
were inconsistent with its enforcement, the 
court granted employees working on United 
States Navy 
mum and overtime pay 
37 Lapor Cases § 65,505 


Panama 


installations recovery of mini 


—Mitchell v 


Carter, 


Overtime Pay Not Lost 
by Waiver 


After the Wage-Hour Division advised an 
employer that he owed one of his workers 
overtime pay under the FLSA, the employer 
had the 
and 
ment 
ernment on behalf of the worker to recover 
the pay. The statute enacted in the 
public interest, and its wage requirements 
avoided by way of 
waiver.—Mitchell v. Traffic Controls 
ration, 37 Lapor Cases § 65,484 


releasing 
The docu 
the govVv- 


worker sign a document 


waiving anv Wage claim 


was no defense to a suit by 


was 


release o1 


( orpo 


cannot be 
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Books... Articles 





CURRENT LITERATURE 





in the Labor Field 





Union Shop or No? 

Right-to-W ork Laws: A Study in Conflict. 
Paul Sultan. Institute of Industrial Rela- 
tions, University of California, An- 
geles 24, California. 1958. 134 pages. $1.75. 


Los 


Paul Sultan is an associate professor of 
finance at the University of California and 
has written this monograph in a 
series begun last year. by the University 
of California Institute of Industrial Rela- 
tions. He presents an analysis of the argu- 
ments advanced beth by those favoring and 
those opposing right-to-work laws and also 
considers the problem of union 
security in its economic, social and legal 


second 


general 


contexts. 

Professor Sultan says: “In this struggle, 
however, one truth remains apparent: pro- 
posals to increase the power of the indi- 
vidual in the labor market are built on the 
illusory premise that a worker can exert 
substantial bargaining an indi- 
vidual. We must be ever mindful that the 
alternative to collective bargaining is no 
bargaining, and any policy leading, consci- 
ously or not, to the balkanization of the 
bargaining process cannot help but increase 
management power. In other words, power 
in the labor market cannot be destroyed; 
it can only be redistributed. The reality of 
the market place does not inspire the con- 
viction that individualism and freedom al- 
ways march hand in hand, for whether we 
like it or not, power is a determinant of 
freedom, and in the labor market collective 
action is a determinant of power.” 


power as 


How Capitalism Came About 


Foundations of Capitalism. Oliver C. Cox. 
Philosophical Library, Inc., 15 East 40th 
Street, New York '16, New York. 1959. 
500 pages. $7.50. 
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“The capitalist system is indubitably the 
most powerful and dynamic form of social 
organization ever created by man.” On the 
basis of this statement, Mr. Cox develops 
his historical study of the capitalist soci- 
eties. The study centers its interest on the 
origin and development of the social and 
economic organization of the capitalist sys- 
tems. The writer concerns himself partic- 
ularly with the structural designs of capitalist 
societies under their integration in a world- 
wide system, and their cultural potentialities 

Part I of the book deals with the historical 
processes in which the capitalist societies 
arose. It compares the systems of the medi- 
eval capitalist cities of Italy (Venice, Flor- 
ence, Genoa) with the Hanseatic League 
of Germany and with the Dutch system of 
capitalism, as well as with the boroughs 
and dependent-subject cities of England. 

Part II deals with the development of 
what we call “modern capitalism” which 
came about with the advent of mercantilisr 
and the formation of new concepts of 
nationalism and the sovereign state. Mercan- 
tilism which prospered especially in Eng- 
land became the forerunner of industrial 
revolution. Since it flourished in England, 
the writer chose England as a case study 
for his the evolution of the 
industrial society and its consequences, such 
as urbanization, integration of labor and its 
economic and political accommodation and, 
consequently, the development of class con- 
sciousness and the attempts at class struggle 
The book ends with a discussion of factors 
3ritish leadership 


discussk yn of 


involved in the decline of 
of the capitalist system and the transfer of 
that leadership into the hands of the United 
States around 1920. 

In the foreward to this book, Professor 
Harry Elmer Harnes summaries the funda- 
mental postulates laid down by Mr. Cox 
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in this book as follows: “Capitalism as a 
socio-economic system is relatively new and 
recent in the economic experience of man- 
kind. It arose only after the fall of Roman 
civilization in the West, as more favorable 
disposing social conditions were gradually 
provided. 


“Capitalistic society is a unique form of 
social organization and a specific type of or- 
ganized psychological motivation and orienta- 
tion. Capitalism can only be understood 
when viewed and analyzed within the prem- 
ises and operations of a capitalistic society. 

While there is a general similarity 
in the basic organization and spirit in capi- 
talisn everywhere manifested on the planet, 
there are significant differences in details. 
This is one reason why the universalism 
in the dogmas of classical economics was 
often fallacious and unsound. 

“Capitalism must also have a 
suitable government with which to control 
public policy. The old cosmopolitan and 
heterogeneous monarchies of antiquity or 
the diffused agrarian feudalism of the Mid- 
dle Ages were totally unsuited to the op- 
erations of capitalism. This requires a 
republic or democracy controlled by busi- 
ness men who operate the political and legal 
system in accord with the dictates of the 
capitalistic economy. The national state, 
constitutional government and the parlia- 
been needed and 
political demands 


system have 
meet the 


mentary 
produced to 
of capitalism.” 


NLRB Guidebook Revised 


} 


How to Take a Case Before the National 
Labor Relations Board. Louis G. Silverberg. 
The Bureau of National Affairs, Inc., 1231 
24th Street, N. W., Washington 7, D. C 
Revised edition, 1959. 386 pages. $7.85. 

Mr. Silverberg has done an excellent job 
in revising and enlarging his outstanding 
contribution to those concerned with 
before the NLRB. The author is the vet- 
eran director of information for the NLRB 
of the Board’s 


cases 


and has been a member 
staff for 20 years. 

This book is aimed at unearthing the pro- 
cedural rules and practices buried in the 
more than 130 volumes of NLRB decisions 
and at setting forth the Board’s requirements 
practices in an orderly and simple 
It describes the handling of a case 


and 
fashion. 
on a step-by-step basis, telling the parties 
what is expected of them and what they 
can expect by way of reply from the Board. 
The basic forms are described and repro- 


Books . Articles 


duced, cases are cited for illustration and, 
where it was felt necessary, the procedural 
story has been placed in the concrete set- 
ting of the substantive law. 


Position Descriptions 


Defining the Manager's Job. C. L. Bennet 
Research Study No. 33. American Manage- 
ment Association, Inc., 1515 Broadway, New 


York 36, New York. 1958. 447 pages. $9. 


This AMA research study is authored by 
C. L. Bennet, a staff writer. Designed for 
anyone interested in the organization of 
modern American business, it is the result 
of a survey conducted among 140 com- 
panies which have considerable experience 
in the preparation of managerial position 
descriptions. It contains much information 
on how the descriptions are formulated and 
how they are used in organization clari- 
fication, management development, salary 
comparison and other ways. There is also 
a wide selection of sample position descrip- 
tions presented. The first part of the book 
treats a survey of company practices and 
the second part handbook of 
descriptions. The appendix is threefold: 
statements of common responsibilities; lim 
its of authority statements and definitions 
of authority; and a bibliography. Indexes 
are provided of descriptions by type of 
position and descriptions by company name 


presents a 


United States and the ILO 


Participation of the 
International Labor 


United States in the 
Organization. John B 
Tipton. Institute of Labor and Industrial 
Relations, University of Illinois, 704 South 
Sixth Street, Champaign, Illinois. 1959, 150 
pages. $2 


It is the thesis of that the 
pattern of United 
States and the International Labor Organi- 
zation constitutes a continuous, dynamic and 
circular The attitudes and pres- 
sures within the United States of the groups 
individuals that are interested in the 
ILO are reflected in the degree and type of 
activities in which the members of the 
American delegation to the ILO 
These activities meet the responses 
activities of other 


this paper 


interaction between the 


process 


and 


engage 
and 
nations pursuing diver- 
gent goals, causing a degree of accommoda 
tion of behavior on all! sides for continued 
successful functioning of the organization 
This accommodation, in turn, causes reper- 
within the individual and 
their subgroups, resulting in new attitudes 


and 


cussions States 


courses of action.. These new policies 
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are then reflected in the international arena, 
and another cycle begins. 


Within each country, there are subgroups 
which are particularly concerned with the 
participation of their country in the ILO. 
In general, these groups correspond to the 
tripartite structure of the ILO, representing 
the worker, the employers and the govern- 
ment of a given country. Within the United 
States, the AFL-CIO have represented la- 
bor’s interests, while the Chamber of Com- 
merce and the National Association of 
Manufacturers have championed the employ- 
er’s viewpoint. The government, subjected to 
these varied pressures, has responded to 
these conflicting objectives in an erratic 
manner, first favoring labor’s point of view 
and then the employer’s, depending upon which 
direction the political winds were blowing. 


This study treats in detail four issues: 
(1) the formation of the ILO, (2) the ad- 
mission of the United States to the ILO, 
(3) the Declaration of Philadelphia and (4) 
the recent problem of opposition from the 
employer group. The other issues are dealt 
with in summary form, stating what the 
policies and attitudes of the various groups 
were, and only very briefly how they were 
determined. 


Profit Sharing Research 

An Extensive, Indexed Bibliography of 
American Publications on Profit Sharing Be- 
tween 1940-1958. Bertram L. Metzger. Profit 
Sharing Research Foundation, 1718 Sher- 
man Avenue, Evanston, Illinois. 1959. 40 
pages. $1. 

Since 1953 the Profit Sharing Research 
Foundation has published a series of bibliog- 
raphies on various aspects of profit sharing. 
This most recent one differs from preceding 
bibliographies in that it concentrates only on 
the books, pamphlets and articles published 
since 1940 in English in America. The 
listing is not intended to be selective; it 
includes all 1940-1958 publications on profit 
sharing which the author was able to locate. 


Included with this bibliography is an 
essay which attempts to outline some of 
the research questions, of both a theoretical 
and a practical] nature, which could benefit 
from additional study. This essay, “The 
Research Needs of Profit Sharing,” is by 
J. J. Jehring, director of the foundation. 


Guide for Businessmen 


What the Businessman Should Know About 
the Taft-Hartley Act. Thomas J. McDer- 
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mott. Public Affairs Press, 419 New Jersey 
Avenue, S. E., Washington, D. C. 1959. 
34 pages. $1. 


Thomas J. McDermott, NLRB associate 
general counsel, has added another study 
to the Public Affairs Press series of guides 
for the businessman. McDermott’s mono- 
graph is in the form of a series of mythical 
conversations between two persons—Charles 
Bendo, an employer who owns and operates 
the Skookum Company at Bird-in-Hand, 
Pennsylvania, a company which manufactures 
flying cups for flying saucers, and George 
Tafley, an attorney experienced in labor 
law, who attempts to enlighten Mr. Bendo 
concerning the Taft-Hartley Act in regard 
to his relations with the ISU, the Interna- 
tional Space Union. The paper was orig- 
inally given under the sponsorship of The 
American University Chapter of the Society 
for Advancement of Management in 1958 
and again in the spring of 1959. Footnotes 
amplify the applications of the act and 
there is a bibliography under the following 
headings: historical background of the labor 
movement, Taft-Hartley Act, National La- 


bor Relations Board and general reading. 


Solace in the Midst of Woe 


Personnel Management in Small Companies 
Frances Torbert. Institute of Industrial 
Relations, University of California, Los An- 
geles 24, California. 1959. 102 pages. 50¢. 

Realizing that personnel management in 
small companies often falls upon a line 
executive for whom it is merely one of 
several duties, this book is designed to aid 
one who has had no training and only lim- 
ited experience in the field. 

The topics covered in this book are or- 
ganization and delegation in the small firm; 
staffing the company; induction and train- 
ing; motivation, ;morale and supervision; 
dealing with unions; wages, salaries and em- 
ployee evaluation ; working conditions, benefits 
and services; and ethployee transfers, pro- 
motions and separations. 


Policy v. Expedient 
Statements of Personnel Policy. Studies in 
Personnel Policy, No. 169. National Indus- 


Park 
1959. 


460 
York. 


Inc., 


New 


Conference Board, 


New York 22, 


trial 
Avenue, 
87 pages. 

This study by the NICB gives an answer 
to the question: What steps can a company 


take to make sure that what happens to 
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employees conforms to the top authority’s 
wishes? A policy is described as “a state- 
ment of a company’s intent or goal, based 
on philosophy or belief, that serves as a 
guide to individual action.” 

The first chapter contains the above defi- 
nition and is entitled “Identifying Policy;” 
“Why Have Policies?” is discussed from 
the standpoint of owners, top management, 
supervisors and employees in the second 
chapter; the third chapter, “Living With 
Policy,” traces the policy development of 
four prominent companies; and the final 
chapter presents policy statements from su- 
pervisors’ and employee manuals of nearly 
200 companies. 


Regulation or Abolition? 


Industrial Homework: An Old Problem 
Lingers On. Milton Derber. Lecture Series 
No. 17. Institute of Labor and Industrial 
Relations, University of Illinois, 704 South 
Sixth Street, Champaign, Illinois. 1959, 11 
pages. 10¢. 


Milton Derber, professor of labor and 
industrial relations at the University of 
Illinois, presents a historical survey of the 
matter of industrial homework beginning 
and ending with the question: Can indus- 
trial homework be adequately regulated 
or is abolition the only real answer? He 
points out that controls have been tightened 
in the eastern industrial states where the 
problem has traditionally existed, but there 
is a tendency now for homework manufac- 
turers to shift their activities into other 
States, particularly in the rural areas, where 
state controls are absent and sole reliance 
must be placed on federal control. Federal 
legislation in this regard coupled with active 
administration and _ strict state controls 
would seem to herald the end of a century- 
long problem. However, two factors ap- 
parently work to negate this hope: the 
problem of legislative enforcement and the 
fact that over two thirds of the states do 
not have legislation on industrial homework. 





ARTICLES 





Courts’ Jurisdiction and Federal Pre- 
emption in Labor Injunctions . . . If the 
union’s action is lawful, there is nothing 
that can be done by way of review to the 
NLRB or to the courts. If the conduct 
is unlawful, the most important decision 
to be made is the choice of the forum in 
which to proceed. So says Harry L. 


Books . Articles 


srowne, a Kansas City attorney, in his 
article “The Question of Preemption in 
Labor Injunctions.” It appears in the April, 
1959 issue of the Missouri Law Review. 

Discussing the possibilities of using the 
NLRB, state courts or federal district 
courts, the author concludes by 
the United States Supreme Court in Weber 
v. Anheuser-Busch: “This penumbral area 
can be rendered progressively clear only 
by the course of litigation.” 


National Labor Policy 
tional labor policy is needed is the thesis of 
John E. Cosgrove, 
education of the AFL-CIO, writing in the 
March, 1959 issue of the Notre Dame Lawyer 
His article, “Penring: A National Labor 
Policy,” states: “It would now that 
our complex and interdependent industrial 
society served by free business and free 
trade unions deserves, and indeed requires, 
a national labor policy.” 


Mr. Cosgrove reviews three 
Court decisions—Russell, Gonzales and Y oung- 
dahi—which he believes spell out important 
exceptions to the pre-emption doctrine of 
the Guss, Garmon and Fairlawn Meats cases 
He calls for Congressional action to declare 
a national labor policy to replace “the 
fragmentized gallimaufry of provincial en- 
actments and adjudications appropriate to 
a peaceful, pastoral 18th 
Century.” 


quoting 


That a na- 


assistant director of 


seem 


Supreme 


society of the 


Law Governing Collective Agreement 
Charles O. Gregory, professor of law at the 
University of Virginia, has written an article 
entitled “Collective Agreements” in the 


March, 1959 Michigan Law Review. He 
says: “This whole thing is a unique legal 
situation. We are dealing with a novel 


subject-matter—the collective agreement— 
which is supposed to be what the parties 
themselves make it. At the same time we 
are trying to foster a new kind of 
structure—self-government in an industrial 
society. On top of this we recognize the 
need of some neutral procedure to enforce 
collective agreements and settle differences 
arising under them. But we do not want 
to restrict the parties at all in their experi- 
mentation. What better or more unique 
answer to this need could be imagined that 
the roving commission the Supreme Court 
has assumed for itself and the lower federal 
courts? In a fluid quasi-legislative fashion 
they may conduct experiments in this field and 
can produce something eventually that is bound 
to be revolutionary—and no doubt a triumph 


social 


—in law-making. 
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Meetings of Labor Men 


Middle Atlantic States Apprenticeship 
Conference.—Governor J. Caleb Boggs of 
Delaware will join with Mayor Eugene 
Lammot of Wilmington in opening cere- 
monies of the Third Biennial Middle At- 
lantic States Apprenticeship and Training 
Conference to be held in Wilmington July 
13-16. The four-day meeting will bring 
together representatives of management, 
labor, vocational education and government 
from Delaware, Pennsylvania, West Vir- 
ginia, North Carolina, Virginia and the 
District of Columbia to exchange informa- 
tion and ideas on industrial training methods, 
objectives and trends. 


Southern States Apprenticeship Confer- 
ence.—W. F. Patterson, Special Assistant 
to the Secretary of Labor, will be among 
principal speakers at the Eleventh Annual 
Southern States Apprenticeship Conference, 
which will be held at Charleston, South 
Carolina, July 23-25. Representatives from 
a ten-state area will exchange information 
on training methods, objectives and trends. 
The conference will be devoted to increas- 
ing the effectiveness of apprenticeship pro- 
grams in 21 different trades. 


American Management Assoc‘ation.—The 
American Management Association’s fifth 
annual “summer school” for business exe- 
cutives will get under way on the campus 
of Colgate University on July 6. During the 
eight weeks of sessions, executives from all 
parts of the country will participate in some 
70 individual programs. Five AMA courses 
and seminars in ten fields of management 
will be offered. Courses include the Execu- 
tive Action Course, designed to increase 
skill in the techniques of getting things done 
through people, and the Management Course 
in the basic principles, skills and tools of 
management. 
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Eight AMA divisions will hold instruc- 
tional orientation seminars. . ‘Topics will be 
drawn from the finance, general manage- 
ment, insurance, manufacturing, marketing, 
office management, packaging and person- 
nel fields. Smal!-group workshop seminars 
also will be held by these divisions and by 
the International Management and Research 
and Development Divisions. Topics to be 
covered at the seminars include profit plan- 
ning with budgetary control, improving per- 
formance of line management, the pros and 
cons of captive insurance companies, man- 
aging the over-all manufacturing function in 
the smaller company, sales training, cost 
reduction in the office, applications of foils 
in packaging, executive compensation abroad, 
building an effective communications pro- 
gram, organization and management of the 
purchasing function, and managing engi- 
neering performance. 

An annual feature of the summer pro- 
gram, the Presidents’ Round Tables, will 
also be held. Three round tables will deal 
with internal problems and will focus on 
tools and techniques available to the chief 
executive for solving top-level operating prob- 
lems. A fourth one will concentrate on ex- 
ternal problems and on philosophies and 
activities that create and maintain an en- 
lightened management community. Contact 
the American Management Association at 
1515 Broadway, New York 36, New York, 


for additional information. 


Hearings on Labor-Management 
Reform Legislation 
Opposing views on the Kennedy bill are 
being presented to a House committee. 


Representatives of both labor and manage- 
ment are being heard by the Subcommittee 
on Labor-Management Reform Legislation 
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of the House Committee on Education and 
Labor. Generally speaking, both sides agree 
on only one point—neither likes the Ken- 
nedy bill as passed by the Senate. The 
testimony of two recent witnesses, Al 
Hayes and Theodore R. Iserman, demon- 
strates the difference in opinion that exists. 
Mr. Hayes is president of the International 
Association of Machinists, and Mr. Iser- 
man is an attorney who is a special counsel 
on labor matters for the National Small 
Business Men’s Association. 


Speaking of the Kennedy bill, Mr. Hayes 
said: “In short, the bill is a mass of com- 
plicated, tortuous, and confusing measures 
and sanctions.. Most certainly, this is not 
sound legislation in a highly important and 
complicated field whatever may be your 
views on trade unionism.” He added that 
“T will not be a party to supporting puni- 
tive provisions which masquerade as reform 
actually contribute nothing 


elimination of established abuses.” 


measures but 
to the 


Commenting on the same bill, Mr. Iser- 
man stated: “I say these are extremely mild 
measures, and I wish to emphasize that 
view. They deal inadequately or not at all 
with some of the most important abuses 
of the rights of employees.” Speaking of 
the Kennedy and Barden bills, he said: 
“The truth is that both bills would leave 
much undone.” 


In suggesting the kind of legislation that 
he would Mr. Hayes remarked: 
“IT want to make it perfectly clear that I 


support, 


not only believe in, but will support, effec- 


tive action against wrongdoing by law 
enforcement agencies, supplemented by im- 
reduce to an 
that 


I believe—and this is what 


plementing legislation, to 


absolute minimum any wrongdoing 
may exist. But 
I want to stress as strongly as I know how 
—that such enforcement and legislation should 
be directed at wrongdoing whenever tt exists, 


within or without the labor movement.” 


Mr. Hayes termed the Kennedy bill “class 
legislation.” 

In contrast, Mr. Iserman stated: “I urge 
you to support the Barden Bills, H. R. 4473 
and H. R. 4474. If you amend Taft-Hartley, 
I urge you to do so in a way that fairness 
and the public interest dictate, not, as S. 
[the Kennedy bill] 


that more than o/fsets provisions that are 


1555 does, in a way 


distasteful to labor leaders and in a way 
that will increase vastly the power of union 
leaders over our working people, our economy 


and our political institutions.” 


Rank and File 


The objections of Mr. Hayes to the Ken- 
nedy bill centered on the so-called “bill of 
rights.” He maintained that “Instead of 
granting additional rights to rank-and-file 
union members, for the most part they 
actually deprive them of rights which they 
now For example, he said that 
the “bill af rights” would deprive union 
members of the right “to determine just 
what type of disciplinary procedure they 
desire to write into their union constitution 
for violation of the union laws e 

However, Mr. 
“The Senate bill 
unions to inform accused members of their 
rights under the union constitution or the 
law. Nor does it provide for any right of 
review by higher union officials or by an 
impartial decider. It, in effect, condemns 
accused members to trial by kangaroo courts 
at local levels.” 


” 
possess 


contended that 
does not require 


Iserman 


One of Mr. Hayes “most serious objec- 


tions” concerned the definition of “‘mem- 
ber’ or ‘member in good standing’ as 
including not only one who has fulfilled 


but any person who has ‘tendered’ the lawful 
requirements for membership.” He main- 
tained that “Inclusion of such a provision 
virtually destroys the authority of a union 
to determine who shall be admitted as a 
member, and it clearly appears to nullify 
any prohibition in union constitutions against 
the admission or retention of communists, 
subversives, dual unionists, employer emis- 
saries, or other undesirables.” 

Mr. Iserman, on the hand, re- 
marked that “Since a Federal law 
to unions their status as exclusive 
gaining agents, a status that gives unions 
tremendous power over individual employees 
and that no other kind of private 
organization has under any law, it is most 
inappropriate that no Federal law estab- 
lished minimum standards that the 
must meet in conducting their internal af- 


fairs.” 


other 
assures 
bar- 


one 


unions 


Senator McClellan in Rebuttal 


Congress should have the political 

courage to pass laws that will restore 

decency and integrity to the labor- 
management fieid, he urges. 

The sponsor of the controversial bill-of 
rights amendment point by point, 
the union arguments amend 
ment. Here is the full text of his comments 

“1. The AFL-CIO contends that there is 


no need for a Bill of Rights because ‘nearly 
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rebuts, 
against the 











all, if not all’, of the constitutions and by- 
laws of unions ‘affiliated with the AFL- 
CIO’ provide the same rights. 

“The Answer: Vf true, it is really im- 
material that ‘nearly all’ or most of the 
AFL-CIO constitutions have such provi- 
sions. That is like saying that because 95% 
or 99% of our citizens are not thieves, we 
should have no criminal statutes against 
larceny. As the AFL-CIO has conceded, 
‘There are limits to what we can do, and 
there are important unions outside our 
ranks that we cannot reach.’ The legitimate 
concern of the Congress is that not all 
unions, even within the AFL-CIO, guar- 
antee these protections to their members, 
but that such rights shall be observed and 
enforced. 

“If these ‘rights’ are right, if they are 
‘basic principles which should be included 
in all union constitutions and bylaws’ (to 
quote the AFL-CIO), then they should be 
enacted into law to compel the rebellious 
minority to respect and observe them, to 
the end that they shall not be denied to any 
working man or woman who may be a 
member of any labor organization. 


“2. The AFL-CIO contends that the Bill 


of Rights amendment was drafted and 
adopted without due consideration. To 
support this, reference was made to the 


statement of Senator Kuchel that he had 
voted for the Bill of Rights without care- 
fully reading it. 

“The Answer: The Bill of Rights, as orig- 
inally adopted by the Senate, was substan- 
tially identical with the Bill of Rights title 
of S. 1137, introduced by me on February 
19, 1959. This bill, including its Bill of 
Rights title, was before the Senate Labor 
and Public Welfare Committee during the 
course of its hearings, and I specifically 
testified about it before that committee be- 
fore it reported any bill to the Senate. A 
copy of S. 1137, with the Bill of Rights, was 
available to and studied by the AFL-CIO 
before the Kennedy-Ervin bill, S. 1555, was 
taken up in the Senate for debate. 

“The Bill of Rights amendment offered 
by me and as originally adopted by the 
Senate was debated longer and_ possibly 
more thoroughly than any other amend- 
ment offered in the Senate to S. 1555. After 
the adoption of the original amendment, it 
developed that some Senators who voted 
for it felt there should be some modifica- 
tions of it. As a result, the Bill of Rights 
provisions now in the bill as it passed the 
Senate were proposed as a compromise. 
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These provisions as they now stand were 
adopted by the Senate by a vote of 76 to 14. 
Voting for the adoption of the provisions 
as now contained in the bill was every 
Senator, I believe, who is regarded as 
friendly to labor. 


“Senator Kuchel, who the AFL-CIO con- 
tends ‘had not read the original Title I when 
(he) voted for it’, made the following state- 
ment on the floor of the Senate with respect 
to this compromise Bill of Rights: 

“*Finally, late yesterday, we came into 
general agreement as to an area which we 
believed represented forward progress and 
represented a sound, understandable, just, 
and reasonable Bill of Rights for labor. 
That is what is before the Senate now.’ 
(Cong. Rec., April 25, 1959, page 6020) 


“This statement of Senator Kuchel clearly 
refutes the implication of the AFL-CIO that 
he did not know what he was doing when 
he voted for the compromise provisions. 


“3. The AFL-CIO contends that the Bill 
of Rights is unreasonable because it can be 
enforced by legal action initiated by indi- 
vidual members, rather than by suit brought 
by the Secretary of Labor. 

“The Answer: In view of this criticism, 
it is particularly interesting to note that the 
provision for legal action by an aggrieved 
member was not in the Bill of Rights as 
originally adopted by the Senate. The orig- 
inal Bill of Rights provided instead for ap- 
propriate legal action by the Secretary of 
Labor, the procedure for which union 
spokesmen now express a preference. 
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“However, arguing for a change of this 
provision, Senator Clark, one of those Sen- 
ators who pressed for a compromise Bill 
of Rights acceptable to the unions, argued 
that the compromise ‘takes the Federal 
bureaucracy out of this Bill of Rights and 
leaves its enforcement to union members, 
aided by the courts’. (Cong. Rec., April 25, 
1959, page 6024) As indicated above, this 
was not my initial view, but apparently it 
does represent the views of 75 of my col- 
leagues who voted for the compromise. 


“4. The AFL-CIO contends that Section 
101(a)(1) and (2), which provide equal 
rights and privileges and free speech and 
assembly, are too broad. They observe, 
however, that ‘unions are obviously entitled 
to make reasonable rules and regulations 
with respect to the rights of members re- 
lating to the conduct of business at union 
meetings’. 

“The Answer: This limitation, that the 
unions might make reasonable rules relat- 
ing to equal rights and free speech and 
assembly, was implicit ir the Bill of Rights 
as originally drafted, just as it is implicit in 
the Bill of Rights of the Federal Constitu- 
tion to prevent abuses. Moreover, this limi- 
tation was added explicitly in the compromise 
draft, which made these rights ‘subject to 
reasonable rules and regulations’. The pre- 
cise application of this limitation may re- 
quire court determination on some specific 
borderline instances, but this is hardly a 
sound argument for deleting a guarantee of 
such basic rights. If it were, the Bill of 
Rights of the United States Constitution 
would be subject to condemnation for the 
same reason. 


“5. The AFL-CIO contends that Section 
101(a)(3) precludes an international union 
from conducting a referendum on dues in- 
creases. 

“The Answer: The Bill of Rights pro- 
vides minimum, not maximum, standards. 
Section 103 specifically preserves any mem- 
bership rights broader than those provided 
in the Bill of Rights. 

“6. The AFL-CIO contends that 
‘absolutely no reason’ for precluding an in- 
ternational union from increasing dues by 
unilateral action of an official or a general 


there is 


executive board. 

“The Answer: As recognized in the con- 
stitutions of many unions, this is a matter 
of such vital interest to the members that 
they should have a direct voice in any such 
increase. This provision, however, as is true 


of the other provisions of the Bill of Rights, 
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will hamper no honest union and no honest 
union official. However, it will, indeed, 
severely hamper the racketeers who have 
preyed upon union membership by means 
of arbitrary increases in dues and assessments 


“7. The AFL-CIO contends that 
101(a)(4), which prohibits a union 
barring members access to the courts, would 
prevent a union from providing for internal 
arbitration of a member’s grievance. It 
contends further: 


Section 
from 


“*The safety value included in Section 
101(a)(4)—permitting a union (6 months) 
to require members to exhaust internal pro- 
cedures—is grossly inadequate in this kind 
of action, since the grievance and arbitration 
machinery very often takes substantially in 
excess of 6 months.’ 


“The Answer: The thrust of this argu- 
ment, apparently, is that what is, is right. 
The very reason that such a provision is 
necessary—permitting a member to seek 
redress in the courts if he has not received 
satisfaction within the union within 6 months 
—is that grievance and arbitration machin- 
ery of unions is very often so manipulated 
that it takes in 
decision. In the opinion of 76 members of 
the Senate, it is grossly unfair to place upon 
an individual union member the burden and 
injustice of such a long and unreasonable 


excess of 6 months for a 


delay in processing and disposing of a griev- 
ance or complaint by a member. Justice 
delayed in such instances is justice denied. 

“8. The AFL-CIO contends that 
101(a) (5), which provides safeguards against 
unreason 
‘written 


Section 
improper disciplinary action, is 
able because the requirement of 
specific charges’ is too vague; because ‘full 
and fair hearings’ are too uncertain; and 
because the entire 
clearly invite contests in the courts’ on dis- 
a $10 fine’ 


section ‘is such as to 
ciplinary cases involving ‘only 

“The Answer: A 
specific enough to inform the accused mem- 
ber of the offense that he has allegedly 
committed. Litigation is extremely unlikely 
in minor matters or in which a 
substantial denial of rights cannot be shown 
by the complaining member, who would 
bear the burden of proof. As stated by Sen 
ator Kuchel, the leader of the drive for 
a compromise Bill of Rights more accept 


charge must only be 


those in 


able to labor: 


“"That 101(a)(5)) is 
clear and explicit, and provides the usual 


language (Section 
reasonable constitutional basis upon which 
charges might be brought.’ (Cong. Rec 
April 25, page 6023) 
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“The absurdity of the union’s contentions 
is perhaps best illustrated by their rhetorical 
questions as to how one provision of the 
bill might ‘tie in’ with other provisions. 
For example, they ask how the rights given 
in Section 101(a)(1) (which contains no 
reference to candidacy for office) ‘tie in’ 
with the provision of Section 401(d), which 
specifically guarantees equal eligibility for 
union office to every member in good stand- 
ing. I am sure that no explanation or jus- 
tification of these complementary provisions 
is necessary. I might note, however, that 
at page 6023 of the Congressional Record 
(April 25, 1959) Senator Butler, who was 
unfamiliar with what is now Section 401(d), 
raised a similar question. He was answered 
to everyone’s satisfaction by Senator Cooper, 
Senator Kennedy, and Senator Holland, who 
pointed to the complementary nature of 
these sections and of Section 103. How 
then, ask urion spokesmen, do these provi- 
sions ‘tie in’ with Section 405, which bars 
ex-convicts from union office for five years? 
Again, I am sure the answer is too obvious 
to require elucidation. 

“Finally, they ask whether insuring fair 
disciplinary procedures to members would 
preclude suspension of an officer charged 
with corruption. To me, it is abundantly 
clear that suspension from office, pending 
a hearing, of an officer charged with cor- 
ruption would in no way constitute unfair 
disciplinary action. However, 
were to agree arguendo, we need not accept 
the absurd conclusion that the entire Bill 
of Rights should be deleted on this ground. 
If there is any doubt whatsoever on this 
point, it can readily be clarified by adding 
an appropriate and I, certainly, 
would have no objection to seeing this done 
if members of the House deem it desirable. 


even if we 


phrase, 


“The criminal enforcement provisions in 
Section 607 meet 
proval. These provisions, of course, are the 
same as in the original Kennedy-Ervin bill 
as it was reported out of the Labor Sub- 


also with union disap- 


committee. The criticism of this provision 
typically fails to stress one significant fact; 
namely, that no one can be punished unless 
he has wilfully interfered with a member’s 
rights. No officer who, in good faith, makes 
rulings at a union meeting or who has a 
drunken and disorderly member excluded 
from a meeting, can be subjected to any 
criminal penalty. Nor, indeed, would I ex- 
pect any prosecutor to 
stituting criminal action in such a case. 
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even consider in- 


bigger, and this trend is not likely to be 


“Since the question was raised in a 
statement to the House Labor Committee, 
I would like to explain my purpose in the 
amendment to Section 405 relating to bar- 
ring ex-convicts from union office. I con- 
sider it imperative that this provision affect, 
as it does as now drafted, ex-convicts who 
are today in positions of power in American 
unions. Although I am opposed to any ex 
post facto legislation, I am satisfied in my 
own mind, and I have been assured by 
committee counsel, that Section 405(a)(1) 
is not unconstitutional ex post facto. 
However, on the remote possibility—and | 
consider it a remote one—-that the Supreme 
Court would hold this provision to be 
ex post facto, I preferred to have it set forth 
in a separate subsection, in order to elimi- 
nate any possibility of invalidation of all of 
Section 405 because of this one portion of 
it. IT am shocked that any responsible labor 
leader would go out of his way, as was done 
in the statement to which I have referred, 
to criticize and condemn a sincere effort to 
rid unions of ex-convicts, gangsters, and 
racketeers by urging deletion of Section 
405(a)(1). 

“The real issue now in this proposed labor 
reform legislation will the Congress 
enact effective laws to deal with corruption 
and racketeering in labor organizations and 
to prevent the exploitation of union mem- 
bers by dishonest, arrogant, dictatorial, and 
sometimes criminal, labor bosses and restore 
to union members the right, authority, and 
power to manage and control their union 
affairs by recognized and respected demo- 
processes? Will the Congress do its 


as 


1S: 


cratic 
duty and measure up to its vital responsibility 

“Needless to say, every racketeering, crim- 
inal, and gangster labor boss in the country 
is hoping the Congress will shirk its duty 
and either pass no bill at all or pass one 
that is so weak that it will ineffectual 
to remedy the unwholesome conditions that 


be 


now prevail. Those elements, cf course, are 
now doing everything in their power to 
obstruct and prevent the enactment of laws 
adequate to do the job that is needed. 


“On the other hand, millions of rank-and- 
file union members and good citizens every- 
where, and in all walks of life, are hoping 
and praying that the Congress will have the 
intestinal fortitude and political courage to 
do its duty and pass laws to outlaw and 
prevent the corruption, abuses and exploita- 
tion that the Senate Select Committee has 
exposed—laws that will help to restore de- 
cency and integrity in labor-management 
relations.” 
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Unemployment Benefits 


The Ways and Means Committee has 
reached agreement on legislation but 
has rejected federal standards. 
Agreement on unemployment compensa- 
tion legislation was reached on May 18 by 
the House Ways and Means Committee, 
and the provisions agreed upon are con- 


tained in H. R. 7177. Under the bill the 
federal unemployment tax would be _ in- 
creased from 3 to 3.1 per cent, with em- 


ployers continuing to receive credit of up 
to 2.7 per cent for contributions paid into 
state funds. The taxable wage base would 
remain at $3,000 a year. Among other pro- 
posed changes are those extending cover- 
age to certain tax-exempt federal instru- 
mentalities, such as credit unions, federal 
reserve banks and federal land banks; to 
employees of firms operating American air- 
craft outside the United States; and to 
certain feeder corporations of tax-exempt 
organizations, such as fraternal beneficiary 
societies and agricultural organizations. 
Puerto Rico would be treated as a state 
for federal unemployment tax purposes 
under another proposed amendment. 


All proposals to establish federal minimum 
standards for the payment of state unem- 
ployment compensation benefits have been 
rejected by the committee. The proposed 
changes would have required states to in- 
crease the duration of benefits to 3¢ weeks 
and to raise weekly benefit payments to 50 
per cent of a claimant’s average weekly 
wage up to a maximum of two thirds of 
the state average weekly wage. 

James T. O’Connell, Under Secretary of 
Labor, in a speech on May 1, said: “For 
our part, the Federal Government has re- 
cently recommended to Congress some im- 
portant improvements on a national basis. 
To begin with, not all workers are covered 
by the unemployment compensation 
tem, and we have asked that the benefits 
of the program be extended to 3.2 million 
additional. We also asked for an 
increase in the tax base, on which em- 
ployers pay the tax which supports pay- 
ments for this program. They now pay 
three per cent of the first three thousand 
We are asking for 
will require payment of 


Sys- 


have 


dollars of earnings. 


legislation which 
three per cent on the first 4200 dollars. This 
will provide more money to more effectively 
operate and administer the system.” 


that the 
dealt a 


Thus, it can readily be 
Ways and Means 


Rank and File 


seen 
Committee has 


blow to the Administration’s program for 
amendment to current unemployment com- 
pensation provisions. Also, the matter of 
further federal this area has 
been, at slowed down by 
the rejection of federal standards legisla- 
tion by the committee. ; 


invasion of 
least for now, 


California Supreme Court 


Decisions in two cases have been an- 
nounced affecting minority picketing 
and county right-to-work ordinances. 


In companion cases (Chavez v. Sargent 
and Retail Clerks, Local 1364 v. Superior 
Court) the California Supreme Court did 


two things on May 19: (1) held two county 
right-to-work ordinances invalid and (2) 
held that where no federal question was 
involved, injunctive relief could be ob 
tained against minority picketing to com- 
pel employer unionization of employees 


In the Chavez case both employer and 
employees desired to enter into a union 
shop contract, but feared a violation of a 
county right-to-work ordinance. In_ the 
other case neither the employer nor a ma 
jority of the employees wished the union 
In both instances, the state supreme 
ruled that the county 
were invalid since the state law guarantees 


shop. 
court ordinances 
employees the right of collective bargaining 

As to minority picketing to compel em- 
ployer unionization of employees, the state 
supreme court ruled that an employer 
could seek injunctive relief where no federal 
(interstate commerce) was 


question pres 


ent. This is to be distinguished from the 
United States Supreme Court rulings in 
Guss and Garmon where such injunctions 


have been prohibited. In these latter cases, 
the Court has ruled that where a federal 
question is involved, and even though the 
NLRB declines jurisdiction, a state court 
is pre-empted from acting. In both Chavez 
and Retail Clerks, interstate commerce was 
not established as a factor. 


“New Productive Explosion’ 
Outlined for America 
Henry Ford Il describes roles of labor 
and business in politics. 


and_free-enterpris¢ 


a big enough contr'bu 


Negative attitudes 
platitudes are not 
tion by America’s businessmen, Henry Ford 
Il told a Yale University audience recently 
As modern 
the government’s role in the economy grows 
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society grows more complex, 
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bigger, and this trend is not likely to be 
reversed, he said. 

“Our problem as businessmen is not to 
dig in owr heels and resist any and all 
kinds of government activity. Our prob- 
lem is to try to see to it that government 
does the right kind of things, that it avoids 
those measures that are economically harm- 
ful . . . and that it provides more of the 
services and facilities that promote genu- 
inely worth-while economic purposes with- 
out shackling economic freedom.” 


The president of the Ford Motor Company 
suggested four general areas of action which 
“hold great potential for a new productive 
explosion in the American economy. 


“First, I would suggest an attack by all 
elements of our society on the existing bar- 
riers to increasing productivity in industry, 
agriculture and services. Let’s try harder 
to get rid of the old-world craft guild 
psychology that has no place in our dy- 
namic, fast-changing economy—the psy- 
chology that locks people into marginal 
jobs and obsolescent skills. 


“Second, I suggest that we make possible 
greatly increased business capital invest- 
ment by permitting business profits to 
share reasonably in our economic growth, 
and by wiser taxation, particularly in terms 
of more realistic and faster depreciation 
allowances for writing off plant and equip- 
ment and encouraging the building of new. 


“Third, we must try to stimulate greater 
consumption of goods and services. The 
way to do this effectively is to intensify 
sharply our development of new or greatly 
improved products that will persuade people 
to get out their wallets and buy. 


“Fourth, we should use the resources of 
industry and government more effectively 
to maintain high and stable levels of em- 
ployment and income.” 


In discussing the roles of labor and busi- 
ness in politics, Mr. Ford said: “There can 
be no question that the unions today are 
politically powerful and effective. . . . I 
believe, in fact, that the giant AFL-CIO 
is functioning less and less as a primarily 
economic organism. Today, it takes care of 
labor’s traditional economic concerns with 
its left hand, while its right arm is plunged 
up to the elbow in politics. It is, by its 
own admission, using political action to 
achieve economic and other ends that it 
cannot achieve across the bargaining table.” 

He held that “if business can’t come up 


with anything better than merely negative 
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proposals, if it-can’t come up with a posi- 
tive and workable program for a stronger 
and more dynamic economy, then it will 
certainly lose out in the political race with 
those who paint a more brilliant picture of 
the future. ws 


NAIC Reports Now Available 


Studies published by the National In- 
dustrial Conference Board, Inc., are 
now available to the general public. 


Until recently the sale of Conference 
Board studies was restricted to associates 
of the board, agencies of the United States 
government and colleges and_ universities. 


The board is a nonprofit institution en- 
gaging in research in the fields of busi- 
ness economics and business management. 
It also publishes weekly and monthly re- 
ports on various aspects of business-man- 
agement problems. 


Complete lists of available studies and 
their prices may be obtained by writing 
the National Industrial Conference Board, 
Inc., 460 Park Avenue, New York 22, New 
York. 


Some Workers Are Dressed to Kill 


Unsafe worker clothing can lead to 
serious accidents, especially when the 
worker provides his own clothing. 


Employers have a large financial stake 
in eliminating accidents due to unsafe 
worker clothing. Accident compensation 
claims are costly to the employer. Em- 
ployers would do well to become work 
clothing conscious, according to The Insti- 
tute of Industrial Launderers. When a 
worker furnishes his own work clothing, 
all too often he wears what he thinks is not 
fit to be worn for any other purpose. Often 
his work clothes are rags and tags, odds 
and ends—clothing that isn’t fit to be worn 
on the job, either. Cuffs on trousers on 
work clothing are a common accident haz- 
ard, according to the institute. Trousers 
with cuffs are far more likely to be caught 
on projections than trousers without cuffs, 
and these may cause dangerous falls. Dangling 
ties often get caught in machinery as do 
tears or rips in clothing. Missing buttons 
on a shirt cuff, for example, leave the cuff 
dangling. It can easily get caught in moving 
machinery and pull the worker in after it. 
Belts with long, dangling ends are danger- 
ous as is loose, floppy or ill-fitting clothing. 
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In Future Issues... 





Recent Legislation The recent rash of labor reform bills 
in Congress and the vigorous debate in the Senate over the 
provisions of the Kennedy-Ervin bill have usurped the head 


lines and somewhat obscured the fact that New York has 





enacted a far-reaching labor bill. It sets up standards for 
union financial operations and union democracy through report 
ing and public disclosure. An article on the New York act is 
authored by Charles R. Katz, a New York attorney. 


Right-to-Work Laws.—An article scheduled to appear next 
month dealing with this controversial subject is based upon a 
study of nearly a hundred court cases decided under these 


laws, and shows three things resulting from a study of these — 
cases: (1) The right-to-work law can prevent organizational v S a 
picketing, (2) it may be interpreted to make the exclusive +¢. 

oe. : : 7 ro) 
bargaining agency illegal and (3) it frequently fails to protect + 2 
the member from discrimination. This article is written by a 
~ . ,: . . . , 0 =x 
Father J. R. Dempsey, S. J., of the University of Detroit. ae 








The Labor Mediation Agency.—The sole question posed by 


a scheduled article on this subject, to state it in the vernacular, sy J 
is: “Do too many cooks spoil the broth?” The author, James Py a 
A. Mackraz, is commissioner of the Federal Mediation and aed 





Conciliation Service, Grand Rapids, Michigan. He deals with 
some problems of coexistent labor mediation agencies. 


? 
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The Annual Improvement Factor.—Alluding to the General 
Motors contract, this article points out that the annual improve 
ment factor is only one of the determinants of a worker's total 


ANN 


CHICAGO 46, 


wages, and that when it is considered in conjunction with 
other determinants, it’s difficult to justify its place. An econ 
omist views productivity as the relationship between the 


input of labor, capital, land, fuel and so forth, and the output 


WN 
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of units. However, the union uses an index which expresses 


WAAANS 


only the relationship between labor input and unit output. 
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Thus, it seems that the employer gets credit only for the cost 
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of the labor necessary to produce the goods. The author is 
Dale ID). McConkey, director of industrial relations, Beech-Nut 
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